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MEDICARE  - 
present  and  future 


By  RICHARD  L.  WARREN 


EVERYONE  KNOWS  that  Medicare  consists  of  ap- 
plying the  social  insurance  principles  embodied  in 
the  social  security  program  to  the  problem  of 
financing  medical  care  for  the  nation's  older  peo- 
ple. And  it  has  made  a  substantial  contribution 
to  the  financial  security  of  the  aged.  However,  the 
mission  of  the  Medicare  program  is  not  just  to  pay 
out  funds  to  satisfy  the  liability  of  the  aged  for  the 
cost  of  care.  Medicare  also  has  statutory  responsi- 
bilities related  to  the  cost  and  quality  of  the  care 
it  pays  for.  Thus,  Medicare  program  officials  have 
had  to  deal  with  the  issues  that  have  become  so 
prominent  in  the  last  few  years,  as  the  sharp  rise 
in  medical  prices  has  led  to  public  awareness  of 
problems  in  the  medical  care  system. 

While  Medicare  is  financed  through  federal 
taxes  and  its  over-all  direction  is  the  job  of  the 
Social  Security  Administration,  direct  contact  with 
those  who  provide  medical  care  is  handled  almost 
entirely  through  private  agents — Blue  Cross,  Blue 
Shield,  or  commercial  insurers,  some  130  in  total, 
as  well  as  many  private  auditors  who  are  subcon- 
tractors and  state  agencies.  One  of  the  more  diffi- 
cult administrative  duties  of  the  Bureau  of  Health 
Insurance  is  to  assure  that  these  somewhat  auton- 
omous organizations  pay  bills  properly  and  prompt- 
ly; monitor  the  quality  of  hospitals,  extended  care 
facilities,  and  home  health  agencies;  measure  the 
reasonable  costs  of  these  providers  of  services; 
determine  what  charges  of  physicians  and  others 


are  reasonable;  and  carry  out  the  various  other  day- 
to-day  tasks  for  which  they  are  responsible. 

One  of  the  problems  of  dealing  well  with  medical 
care  is  that  it  is  composed  of  a  large  number  of 
relatively  small  independently  operating  units,  each 
with  its  own  characteristics.  There  are  some  7,000 
hospitals;  4,000  extended-care  facilities;  2,300  home 
health  agencies;  2,600  laboratories;  and  200,000 
physicians,  as  well  as  substantial  numbers  of  other 
health  service  providers.  So,  obtaining  enough  in- 
formation about  these  providers  to  take  actions 
appropriate  to  dealing  with  each  of  them  is  hard. 
One  of  the  most  difficult  initial  operations  of  Medi- 
care was  developing  a  system  to  integrate  these 
separate  elements  into  a  whole,  capable  of  dealing 
with  a  tremendous  number  of  claims — 6  million 
hospital  claims  paid  in  a  year  and  38  million  claims 
paid  for  medical  services.  The  health  benefits  paid 
totaled  some  $6.8  billion  last  year. 

Medical  care  costs  have  risen  sharply.  This  in- 
crease results  from  many  different  factors,  one  of 
which  is  that  in  medical  care  there  is  a  relatively 
small  potential  for  substituting  machines  for  hu- 
man hands  to  increase  productivity.  Further,  until 
recently  employees  in  hospitals  and  many  other 
segments  of  the  health  industry  were  not  organized 
in  labor  unions  and  were  not  protected  by  mini- 
mum wage  laws  and  generally  were  paid  less  than 
employees  elsewhere;  the  recent  catch-up  has  con- 
tributed to  the  cost  rise.    Also,  the  scientific  ad- 
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varices  in  medical  care  have  required  not  only 
more  capital  but  also  more  labor  to  apply  them. 
More  and  more  consumers  of  medical  care  are 
not  directly  concerned  with  its  price  because  it  is 
paid  for  by  insurance  or  government,  and  some 
hospitals  tend  to  exercise  insufficient  controls 
over  their  expenses  because  they  believe  that  any 
expenses  they  incur  will  be  met  by  insurers  with- 
out much  question.  All  of  these  and  other  factors 
have  contributed  to  the  fact  that  hospital  care  costs 
per  day  have  risen  sharply  in  the  country.  For 
example,  the  yearly  increase  in  hospital  costs  has 
been  as  much  as  15  per  cent  on  an  average  per- 
patient-day  basis. 

These  cost  rises  have  affected  not  only  Medi- 
care and  Medicaid  but  all  insurance  programs, 
public  or  private.  The  insurance  plans  for  federal 
employees  are  one  example.  The  increase  in  pre- 
miums for  family  coverage  under  the  high-option 
service  benefit — Blue  Cross-Blue  Shield — plan  for 
federal  employees  was  61  per  cent  from  January, 
1966,  to  January,  1970.  The  corresponding  indem- 
nity plan  premium  rose  by  73  per  cent  in  the  same 
period. 

THAT  MEDICARE  WOULD  INVOLVE  very  special 
problems  of  administration  was  recognized  even 
in  the  earliest  stages  of  the  program.  Therefore, 
we  have  tried  to  identify  problems  as  early  as 
possible  and  then  take  vigorous  action  to  try  to 
relieve  them.  A  number  of  decisions  were  made 
at  the  outset  of  the  program,  some  before  the  first 
benefit  was  paid,  to  prepare  us  to  identify  problems 
as  they  arose,  whether  they  involved  only  individual 
cases  or  were  of  a  more  general  nature.  Most  ele- 
ments of  our  administrative  controls  system  were 
planned  over  four  years  ago,  although  not  all  of 
them  could  be  translated  into  processes  and  sys- 
tems immediately. 

A  major  element  of  control  in  a  decentralized 
system  of  administration  like  Medicare's  is  the 
development  of  operating  statistics  that  permit 
comparison    and    analysis    of    the    entire    process. 


Before  any  claims  were  received,  a  system  was 
developed  for  obtaining  uniform  and  reliable  pro- 
gram data  from  intermediaries,  carriers,  and  states 
about  hospitals,  extended-care  facilities,  doctors, 
and  other  suppliers  of  health  services.  While  the 
system  was  designed  before  July  1,  1966,  data  of 
this  kind  — for  example,  data  on  extended-care 
facility  costs  —  take  a  long  time  to  be  produced 
and  made  available  for  analysis.  The  first  year  of 
coverage  of  extended-care  facilities  was  1967.  An- 
nual costs  could  not  be  made  available  until  1968. 
Many  extended-care  facilities  had  never  become 
very  expert  at  cost  accounting,  the  intermediaries 
were  new  at  the  job,  the  auditors  that  were  used 
by  Medicare  were  unfamiliar  with  the  Medicare 
rules.  To  get  through  the  process  of  preparing 
cost  reports  that  could  be  called  accurate,  even 
when  judged  by  only  the  most  basic  criteria  of 
good  accounting,  was  no  quick  and  easy  job.  The 
intermediaries  rejected  many  on  desk  review  for 
any  number  of  reasons.  Auditors  found  all  kinds  of 
difficulties  and  in  some  cases  had  to  reconstruct 
the  records  in  their  entirety  to  produce  a  report. 
After  they  were  through,  the  intermediary  in  the 
case  went  to  the  provider  to  settle  differences  be- 
tween the  report  as  submitted  and  the  corrected 
one  that  the  intermediary  thought  more  proper. 
After  that  was  over,  in  many  cases  the  national 
Blue  Cross  Association,  when  it  examined  the  final 
report,  found  obvious  deficiencies  and  required 
another  reworking.  All  of  this  has  meant  that  only 
in  1969  did  the  first  data  of  any  consequence  be- 
gin to  come  to  us  on  the  final  cost  settlements  of 
extended-care  facilities.  Yet  the  system  design  still 
seems  sound  and  appropriate  for  the  program  as 
enacted.  We  will  be  analyzing  and  comparing  the 
reports  as  received,  and  we  will  be  taking  actions 
as  indicated  by  our  findings.  We  hope  and  expect 
that  the  system  will  be  improved  in  the  future  as 
the  experience  of  extended-care  facilities,  inter- 
mediaries, and  our  own  staff  are  assimilated  into 
the  process,  and  as  we  find  and  eliminate  kinks  in 
our  policies  and  procedures.  Some  other  examples 
of  administrative  controls  designed  to  help  elimi- 
nate problems  are: 

(1)  Surveillance  of  Intermediaries  and  Carriers 
— Financial  control  is  achieved  in  part  through  a 
budget  process.  We  require  intermediaries  and 
carriers  to  submit  justifications  with  their  annual 
budget  estimates  which  sufficiently  explain  the 
proposed  use  of  funds  requested.  Items  of  possible 
expenditure  must  be  explained  fully  and  are  con- 
sidered in  the  light  of  estimated  workloads  and 
productivity. 
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All  pertinent  budget  information  that  has  been 
accumulated  about  each  intermediary  and  carrier 
becomes  part  of  the  contract  reporting  and  moni- 
toring system  used  to  coordinate  the  entire  system. 

(2)  Contract  Reporting  and  Monitoring  System. 
When  significant  disparities  between  individual  per- 
formance and  national  averages  are  identified, 
necessary  corrective  action   is  undertaken. 

(3)  Audits  of  Intermediaries  and  Carriers.  The 
HEW  Audit  Agency  examines  intermediary  and  car- 
rier Medicare  operations.  Although  the  primary 
purpose  of  the  audits  conducted  by  the  audit 
agency  is  to  review  and  approve  administrative 
costs,  the  scope  of  these  audits  is  not  limited  to 
financial  considerations.  Besides  verifying  finan- 
cial transactions,  auditors  verify  that  funds  were 
spent  according  to  law,  regulations,  and  proced- 
ures, and  they  consider  whether  policies,  plans, 
and  procedures  are  adequate  for  effective  opera- 
tions. 

(4)  Contract  Performance  Review.  The  teams 
make  a  detailed  examination  of  organization  for 
performance  of  Medicare  functions,  staffing  of 
Medicare  positions,  personnel  and  management 
practices,   and    claims-processing   techniques. 

A  recent  addition  to  this  control  process  has 
involved  the  stationing  of  resident  representatives 
of  the  Bureau  of  Health  Insurance  at  the  office  of 
many  of  the  larger  carriers  and  intermediaries  to 
obtain  immediate,  firsthand  information  and  to  pro- 
vide immediate  consultation  and  direction. 

Finally,  a  system  was  developed  so  that  bene- 
ficiaries would  be  informed  of  claims  paid  in  their 
behalf  no  matter  who  received  the  payment.  One 
of  the  results  expected  from  this  process  was  that 
beneficiaries  would  inform  the  program  when  they 
thought  an  improper  payment  had  been  made, 
thus  providing  a  source  of  evidence  of  possible 
fraud  and  consequently  also  a  deterrent  to  claims 
for  services  not  rendered  or  for  higher  charges 
than  were  actually  made. 

I  THINK  THAT  ALMOST  EVERYONE  agrees  that 
Medicare  is  a  basically  good  program.  It  was  a 
massive  undertaking  and  continues  to  be  a  mass- 
ive operation.  There  is  much  room  for  improve- 
ment, however,  through  both  administration  action 
and  legislative  amendment.  And  I  would  like  now 
to  discuss  with  you  some  of  the  proposed  Medi- 
care and  Medicaid  reforms,  and  the  reasons  be- 
hind them. 

Did  you  know  that  the  federal  government  will 
spend  over  $10  billion  this  year  to  buy  health  care 


for  the  aged  and  poor  under  the  Medicare  and 
Medicaid  programs?  This  is  double  what  was  esti- 
mated when  these  programs  were  enacted  in  1965, 
just  five  years  ago.  In  another  five  years,  under 
the  present  trend  the  cost  will  be  at  least  $20 
billion. 

Even  so,  the  aged  and  the  poor  are  not  getting 
all  of  the  care  they  need. 

The  average  citizen  loses  on  two  counts:  (1)  He 
is  paying  an  increasing  share  of  taxes  to  support 
this  expenditure,  without  seeing  the  desired  re- 
sults for  it.  (2)  He  is  paying  higher  medical  bills 
in  part  because  the  government  has  increased  the 
demand  for  medical  service  without  increasing  the 
supply  and  without  improving  the  operation  of  the 
health  care  industry. 

The  nation  as  a  whole  loses  from  the  inflation 
of  health  care  costs.  Such  inflation  means  fewer 
dollars  to  expand  other  needed  health  activities, 
to  improve  the  efficiency  of  the  health  care  sys- 
tem, to  increase  the  number  of  doctors  and  other 
health  personnel  needed  to  meet  the  expanding 
demand,  to  fight  pollution  and  other  environmental 
factors  affecting  health,  and  to  increase  medical 
research. 

THE  QUESTION  is  not  one  of  placing  blame  but 
of  recognizing  the  difficulties  and  acting  on  them. 
Medicare  and  Medicaid  were  built  on  the  tradi- 
tional arrangements  for  organizing,  delivering,  and 
paying  for  care  that  prevailed  when  those  programs 
were  enacted.  They  placed  added  and  unanticipated 
stress  on  a  health  system  that  was  unprepared  to 
respond.  Last  year  HEW  directed  the  nation's  at- 
tention to  this  situation  and  called  upon  the  health 
community  to  make  drastic  changes  in  our  medical 
care  systems.  And  there  have  been  encouraging 
responses.  Medical  societies  are  beginning  to 
experiment  with  offering  services  to  the  poor  at 
guaranteed  annual  rates  and  reviewing  the  prac- 
tices of  their  members  to  prevent  abuses.  Medical 
schools  are  looking  for  ways  to  expand  their  en- 
rollment and  develop  paramedical  workers.  The 
new  medical  students  are  involving  their  schools 
in  the  problems  of  the  inner-city  and  the  rural  poor. 
Hospitals  are  establishing  satellite  health  centers 
in  neighborhoods  that  have  had  no  facilities  and 
are  expanding  outpatient  services  in  order  to  keep 
people  out  of  the  hospital.  Insurance  companies 
are  going  beyond  their  traditional  role  of  paying 
bills  to  concern  themselves  with  problems  of  pro- 
viding health  services. 

But  these  efforts  are  still  few  and  scattered, 
and  they  have  brought  into  real  view  the  size  of 
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the  job  that  must  be  done.  Consider  some  of  the 
current  symptoms: 

•  Costs  of  hospital  care  are  still  rising  at  13  per 
cent  per  year,  more  than  twice  the  rate  of  other 
parts  of  the  economy. 

•  One  dollar  out  of  every  fourteen  spent  in  the 
national  economy  goes  for  health.  This  is  a  higher 
percentage  than  in  any  other  major  nation  in  the 
world. 

•  The  federal  government  is  rewarding  inefficient 
hospitals  by  reimbursing  all  hospitals  on  a  cost 
basis. 

•  Doctors  and  other  medical  personnel  are  badly 
overworked,  many  of  them  laboring  an  average  of 
70  hours  a  week  or  more,  often  doing  jobs  that 
others  could  do  if  our  health  industry  were  better 
adapted  to  modern  needs. 

THE  GOVERNMENT'S  GOAL,  then,  is  to  reverse 
this  process  of  growing  expenditures  without  cor- 
responding increases  in  health  care.  This  means 
working  toward  a  system  in  which  the  doctor  is 
rewarded  financially  for  keeping  the  patient  healthy, 
in  which  the  hospital  is  rewarded  for  efficiency  and 
can  invest  cost  savings  in  improved  services,  in 
which  the  doctor  and  hospital  together  are  re- 
warded for  efficient  use  of  manpower,  and  in  which 
the  health  consumer,  the  individual  or  the  federal 
government,  has  a  choice  between  competitive 
alternatives  when  he  buys  health  care. 

To  achieve  this  goal,  the  government  is  propos- 
ing basically  two  steps: 

A.  To  initiate  a  series  of  measures  aimed  at  con- 
trolling the  costs  of  Medicare  and  Medicaid  and 
encouraging  better  distribution  of  health  facilities; 
and 

B.  To  begin  redirecting  our  Medicare  and  Medi- 
caid expenditures,  through  the  use  of  health  main- 
tenance contracts,  toward  developing  an  increas- 
ingly efficient  and  competitive  health  care  indus- 
try that  can  serve  all  of  the  population  better. 

The  first  proposal  concerns  such  things  as: 

(1)  Facilities  Planning.  The  government  wants 
to  assure  the  orderly  expansion  and  improvement 
of  health  care  facilities  while  avoiding  costly  dupli- 
cation. We  are  requesting  authority  to  withhold 
amounts  for  depreciation  and  interest  related  to 
capital  expenditures  under  Medicare  from  those 
health  care  institutions  that  make  major  capital 
expenditures  that  are  disapproved  by  local  and 
state  planning  bodies. 

(2)  Medicare  Experiments.  We  are  proposing 
that  the  Medicare  program  be  given  greater  oppor- 


tunity to  conduct  area-wide  experiments  and  dem- 
onstration projects  in  the  use  of  financial  incentives 
that  offer  promise  of  promoting  increased  efficiency 
and  cost  control. 

(3)  Utilization  Review.  We  want  to  help  the 
medical  profession  control  overly  long  hospital 
stays  and  other  forms  of  overutilization.  We  are, 
therefore,  proposing  improvements  in  existing 
hospital-utilization  review  procedures  by  physicians 
and  experiments  with  new  and  alternative  kinds  of 
medical  and  utilization  review  mechanisms,  such 
as  the  use  of  computers  and  medical  audits. 

(4)  Correction  of  Abuses.  We  are  asking  for 
authority  to  terminate  payments  for  services  ren- 
dered by  health  care  suppliers  found  guilty  of  pro- 
gram abuses,  and  to  facilitate  recovery  of  over- 
payments. 

(5)  Prospective  Reimbursement.  Under  the  pres- 
ent Medicare  legislation,  reimbursement  for  hospi- 
tal services  to  Medicare  beneficiaries  is  provided 
on  the  basis  of  cost.  There  is  little  incentive  under 
retroactively  determined  cost  approaches  to  pro- 
duce the  services  in  the  most  efficient  manner. 
We  propose  now  to  move  to  a  required  method  of 
determining  reimbursement  rates  on  a  prospective 
basis  to  encourage  institutions,  through  financial 
incentives,  to  operate  efficiently  and  to  require  that 
they  bear  the  risk  of  incurring  higher  costs  than 
contemplated. 

(6;  Professional  Fees.  We  propose  that  Medi- 
care's recognition  of  increases  in  fees  of  doctors 
and  other  professionals  be  limited  so  that  such 
increases  do  not  occur  at  a  rate  greater  than  that 
for  prices  generally.  Under  such  an  approach,  al- 
lowable charges  recognized  for  Medicare  would 
next  year  generally  be  limited  either  to  presently 
recognized  charges  or  to  a  new  prevailing  level  set 
at  the  seventy-fifth  percentile  of  1969  average  cus- 
tomary charges  for  a  given  service  in  an  area.  In 
the  future,  the  reimbursable  charges  would  move 
upward  in  proportion  to  increases  in  appropriate 
wage  and  price  increases.  This  is  basically  the 
same  approach  that  has  already  been  instituted  in 
Medicaid. 

(7)  Medicaid  Reimbursement  Changes.  In  the 
economy  message  sent  to  the  Congress  on  Febru- 
ary 26,  the  President  suggested  changes  in  the 
federal  matching  percentage  for  medical  assistance 
that  would  encourage  states  to  substitute  less  ex- 
pensive care  for  more  expensive  care  when  it  is 
equally  beneficial.  The  proposal  provides  for  in- 
creased federal  matching  to  encourage  use  of  out- 
patient health  services  and  for  decreased  federal 
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matching  to  discourage  states'  use  of  institutional 
services  that  are  largely  custodial. 

(8)  Medicaid  Improvement  Program.  Ultimately 
the  structure  of  the  Medicaid  program  is  going  to 
have  to  be  extensively  improved.  Before  changing 
the  nature  of  the  program,  we  need  to  gain  experi- 
ence with  different  approaches  to  benefits,  eligibil- 
ity, prepayment,  and  administration. 

(9)  Medicaid  Standards.  We  propose  to  give  the 
state  health  agencies  responsibility  for  establishing 
and  maintaining  health  standards  for  institutions 
in  which  Medicaid  beneficiaries  receive  care  and 
services. 

The  administration  is  requesting  authorization 
for  federal  payment  of  90  per  cent  of  the  costs  in- 
curred by  the  states  in  the  design,  development, 
and  installation  of  computerized  claims-processing 
and  information  systems  as  well  as  systems  to  re- 
view claims  and  utilization,  thus,  zeroing-in  on 
administration  costs  as  well  as  costs  for  unneces- 
sary services. 

FOR    HEALTH    MAINTENANCE    CONTRACTS,    the 

administration  is  proposing  an  even  more  funda- 
mental change.  It  is  asking  for  authority,  under  the 
Medicare  and  Medicaid  law,  to  enter  into  health 
maintenance  contracts  guaranteeing  health  services 
for  the  elderly  and  the  poor  at  a  single  fixed  annual 
rate  for  each  person  served.  The  interests  of  all 
parties — the  contracting  organization,  the  person 
who  chooses  such  services,  and  the  government — 
will  be  the  same: 

•  To  see  that  all  possible  steps  are  taken  to  pre- 
vent sickness,  such  as  periodic  examinations  and 
appropriate  immunizations; 

•  To  treat  illness  as  soon  as  possible  to  prevent 
it  from  becoming  more  serious; 

•  To  avoid  unnecessary  hospitalization; 

•  To  provide  a  full  range  of  services  from  a  single 
source  in  a  coordinated  efficient  manner. 

In  the  case  of  Medicare,  the  patient  will  be  en- 
titled under  such  a  contract  to  all  of  the  usual 
Medicare  services  plus  preventive  services.  The 
contract  price  will  be  negotiated  in  advance  at  an 
amount  less  than  the  Social  Security  Administra- 
tion presently  pays  for  conventional  Medicare  bene- 
fits in  the  locality. 

Under  Medicaid  the  administration  is  seeking 
authority  for  the  states  to  offer  the  poor  the  option 


of   securing   services   under   such    health    mainte- 
nance contracts. 

This  is  really  not  a  new  concept.  More  than  5 
million  people  in  the  United  States  are  presently 
getting  medical  care  under  arrangements  that  in- 
clude financial  incentives  to  keep  the  patient 
healthy  and  out  of  the  hospital.  Virtually  all  mem- 
bers of  a  county  medical  health  society  in  Oregon 
have  joined  together  with  local  hospitals  to  provide 
health  maintenance  contracts  for  the  poor.  In  a 
newly  developed  model  community,  a  medical 
school  and  an  insurance  company  have  teamed  up 
to  build  a  health  maintenance  organization  for  the 
entire  population  of  that  community.  One  of  the 
country's  largest  corporations  has  sponsored  for 
many  years  a  nonprofit  foundation  that  now  guaran- 
tees comprehensive  health  services  at  a  fixed  an- 
nual charge  for  almost  2  million  persons.  This  is 
the  type  of  thing  the  government  is  seeking  to 
expand. 

The  goal  is  to  encourage  a  more  efficient  medi- 
cal care  system,  and  the  proposals  the  administra- 
tion is  making  today  should  stimulate  physicians 
to  align  themselves  into  groups  to  practice  more 
efficiently. 

The  essential  point  is  that  the  federal  govern- 
ment is  beginning  to  deal  with  the  health  industry 
as  a  whole.  It  will  not  prescribe  the  form  of  a 
health  maintenance  organization,  but  we  will  be 
concerned  about  the  result  it  produces.  Under  such 
contracts  we  will  not  pay  separately  for  a  specific 
surgical  procedure,  or  a  doctor's  visit.  We  will  be 
interested  in  delivery  of  an  entire  product,  a  guar- 
anteed package  of  health  benefits  of  high  quality, 
and  assurances  that  the  organization  can  supply 
that  product.  The  contract  will  provide  a  set  price 
per  person  per  year.  Savings  through  efficiencies 
consistent  with  quality  care  will  go  to  the  organiza- 
tion and  to  the  consumer,  and  the  organization  will 
assume  the  risk  of  any  losses  through  inefficiencies. 

IN  SUMMARY,  the  several  pieces  of  legislation 
now  recommended  to  Congress  offer  an  effective 
and  reasonable  over-all  approach  to  meeting  the 
health  care  needs  of  the  people.  Obviously,  the 
federal  government  by  itself  cannot  and  should 
not  direct  the  health  care  delivery  system.  The 
plan  is  to  develop,  in  partnership  with  the  private 
sector,  a  more  effective  climate  in  which  private 
institutions  can  go  about  improving  the  present 
system  of  organizing  and  delivering  services. 
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The  chief  judge  of  the  North  Carolina  Court  of  Appeals 
speaks  before  a  conference  of  superior  court  judges 


Maintaining  the  Judicial  Environment 
in  a  Trial  Court 


By  RAYMOND  B.  MALLARD 


What  should  a  judge  do 
and  what  he  must  do  to 
protect  the  rights  of  the  defendant 
in  the  trial  that  generates  wide- 
spread public  interest  or  one  that 
generates  demonstrations  and  dis- 
turbances? The  subject  is  timely 
and  typical, 

Judge  Frank  J.  Murphy,  Chair- 
man of  the  Section  of  Judicial 
Administration  of  the  American 
Bar  Association,  recently  said: 
When,  therefore,  judges,  lawyers  and 
laymen,  as  with  one  voice,  express  con- 
cern for  what  they  read  in  news  reports 
as  a  challenge  to  our  traditional  system 
of  justice,  and  call  for  action  by  the 
Bench  and  Bar  to  meet  it,  they  indulge 
neither  in  overblown  rhetoric  nor  over- 
reaction.  What  they  call  for  is  unequivo- 
cal reaffirmation  and  implementation  of 
the  fundamentals  of  criminal  trials;  in 
sum 

•  That  the  heart  of  the  judicial  process 
in  criminal  justice,  even  in  these  chang- 
ing times,  is  still  the  trial  in  the  court- 
room. 

•  That  a  public  trial  is  not  to  be  equ- 
ated with  a  forum  for  political  debate, 
a  market  place  for  tire  sale  of  ideas,  or 
an  arena  for  a  meeting  of  gladiators  and 
their  votaries. 

•  That  a  fair  and  impartial  jury  is  still 
a  bulwark  of  individual  freedom. 


•  That  tire  jury  must  have  fair  oppor- 
tunity to  do  justice  on  the  law  and  the 
evidence  presented. 

•  That  the  trial  judge  7nt/sr  possess  and 
should  exercise  the  power  necessary  to 
prevent  frustration  of  the  purposes  of 
the  trial,  and  to  direct  it  to  a  fair  and 
impartial  result. 

It  is  generally  conceded  in  North 
Carolina  that  a  superior  court 
judge  has  the  power  and  the  duty 
to  take  proper  action  to  promote 
justice;  however,  he  must  proceed 
in  an  orderly  and  judicial  manner. 
It  is  his  duty  to  expedite  the  busi- 
ness of  the  court  and  to  act  re- 
gardless of  his  feelings  or  senti- 
ments. In  other  words,  his  duty  is 
to  fulfill  and  carry  out  the  func- 
tion of  the  court.  The  function  of 
a  judge  sitting  as  a  court  is,  in 
the  main,  to  hear  and  determine 
controversies  between  litigants, 
and  he  must  do  this  without  let- 
ting personal  bias  interfere  with 
the  performance  of  his  duty. 

Inasmuch  as  this  presentation  is 
to  deal  with  the  problem  from  the 
viewpoint  of  judicial  ethics,  I 
deem  it  appropriate  to  call  atten- 
tion to  certain  Canons  of  Judicial 
Ethics. 


The  American  Bar  Association 
adopted  or  promulgated  Canons  of 
Judicial  Ethics  in  1924.  (These  are 
now  in  die  process  of  being  re- 
vised by  the  American  Bar  Asso- 
ciation, and  according  to  the  best 
information  I  have,  the  revision  is 
to  be  considered  in  February, 
1971.) 

In  conducting  any  trial,  the 
judge  should  keep  in  mind  that 
his  primary  consideration  is  to  see 
that  the  defendant  obtains  a  fair 
trial,  free  from  prejudicial  error. 
In  doing  so,  the  rights  of  many 
people  other  than  the  defendant 
are  involved  — the  rights  of  the 
public,  court  officials,  witnesses, 
jurors,  and  spectators. 

The  trial  judge,  when  he  opens 
a  session  of  court  for  the  trial  of 
cases,  is  representing  not  himself 
but  the  people  of  the  State  of 
North  Carolina.  The  trial  judge 
should  not  tolerate  disrespect  from 
anyone  to  the  court  over  which 
he  presides.  ( Technically  speak- 
ing, a  judge  is  not  a  court;  how- 
ever, when  he  is  presiding  over 
the  trial  of  a  case  in  the  superior 
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courts  of  the  State  of  North  Caro- 
lina, he  personifies  the  court. ) 

Control  of  the  judicial  proceed- 
ings depends  upon  the  firmness  of 
the  trial  judge,  who,  in  exercising 
firm  control  over  the  proceedings, 
is  only  doing  what  the  Tenth 
Canon  of  Judicial  Ethics  requires 
of  him.  This  Canon  requires  that 
so  far  as  his  power  extends,  he  en- 
force civilitv  and  courtesy  from 
everyone  in  the  courtroom  to  the 
court,  to  jurors,  witnesses,  and 
litigants. 

The  judge  should  be  consider- 
ate of  the  jurors,  witnesses,  and 
spectators.  Canon  Ten  provides 
that  the  judge  should  require,  in- 
sofar as  his  power  extends,  that 
all  clerks  and  all  court  officers  and 
all  attorneys  be  courteous  and 
civil  to  the  court,  to  the  jurors,  to 
witnesses,  and  to  any  other  person 
having  business  in  the  court. 

Witnesses  are  entitled  to  the 
protection  of  the  court  to  prevent 
them  from  being  browbeaten  bv 
lawyers  who  might  be  inclined  to 
do  so. 

Jurors  should  be  informed  by 
the  court  of  their  dutv  so  that  they 
can  perform  and  function  as  the 
law  anticipates  that  they  will  func- 
tion. Canon  Nine  requires  the 
judge  to  be  considerate  of  jurors, 
witnesses,  and  others  in  attend- 
ance upon  the  court. 

For  a  trial  judge  to  operate  a 
court  "with  fitting  dignitv  and  de- 
corum," he  must  at  all  times  be 
conscientious,  studious,  thorough, 
courteous,  patient,  punctual,  just, 
impartial,  fearless  of  public  clamor, 
regardless  of  public  praise,  and 
indifferent  to  private,  political,  or 
partisan  influences.  These  are  all 
required  of  him  under  Canon 
Thirty-Four  of  the  Canons  of  Judi- 
cial Ethics.  (The  trial  judge  can- 
not afford  to  permit  anyone  [spec- 
tator, witness,  court  official  or  anv 
other  person]  to  disrupt  the  pro- 
ceedings without  immediately  rep- 
rimanding, and,  if  the  occasion  re- 
quires, punishing  such  person. )  To 
postpone  prompt  action  invites 
misconduct.  Any  witness  or  spec- 
tator who  makes  any  contemp- 
tuous or  disruptive  remark  during 


a  session  of  court  should  be  im- 
mediately dealt  with.  If  it  is  deter- 
mined by  the  judge  to  be  a 
planned  affair,  the  judge  should 
immediately  punish  everyone  con- 
nected therewith.  The  punishment 
should  be  designed  to  deter  any 
further  planned  disruption  or  at 
least  to  deter  participants  for  such 
time  as  the  judge  may  deem  neces- 
sary under  the  authority  given 
him  by  statute. 

If  anyone  makes  an  effort  to 
"take  over"  a  trial,  immediate  ac- 
tion by  the  judge  is  demanded. 
This  person  must  be  shown  that 
this  kind  of  conduct  will  not  be 
tolerated  and  that  the  judge  will 
have  complete  control  over  his 
court. 

WE1AT  OF  THE  ATTORNEY  who 
might  be  inclined  to  dis- 
rupt the  proceedings?  I  do  not 
know  of  anv  attorney  in  the  State 
of  North  Carolina  wiio  would  do 
this,  but  from  time  to  time  the 
press  has  reported  instances  in 
which  the  attorney,  in  representing 
his  client,  has  been  discourteous, 
uncivil,  and  contemptuous  to  the 
court.  This  kind  of  conduct  should 
not  be  tolerated  by  any  judge  in 
the  State  of  North  Carolina.  Canon 
Eleven  of  the  Canons  of  Judicial 
Ethics  states:  "A  judge  should 
utilize  his  opportunities  to  criticize 
and  correct  unprofessional  conduct 
of  attorneys  and  counselors  brought 
to  his  attention; . . ."  If  the  attornev 
is  discourteous  or  insulting  to  the 
court  or  makes  anv  remarks  tend- 
ing to  unlawfully  and  willfully 
disrupt  the  proceedings,  it  is  the 
judge's  dutv  to  deal  with  him  im- 
mediately and   summarily. 

One  way  that  this  could  be  clone 
in  North  Carolina  is  to  send  the 
jury  out  and  reprimand  the  attor- 
ney. If  a  reprimand  does  not  bring 
about  the  desired  results,  the  jury 
can  be  sent  out  again  and  the  at- 
torney adjudged  to  be  in  contempt 
of  court 'with  the  punishment  con- 
tinued until  the  end  of  the  trial. 
If  this  action  does  not  have  the 
desired  result,  then  it  is  the  trial 
judge's  dutv  to  impose  such  pun- 
ishment as  is  proper  immediately. 


This  action  should  be  taken 
promptly  so  that  everyone  will 
know  that  the  judge  is  in  charge 
of  the  court  and  will  operate  it 
in  a  proper  and  dignified  manner. 
I  repeat,  I  know  of  no  attorney  in 
the  State  of  North  Carolina,  nor 
have  I  heard  of  one,  so  devoid  of 
a  sense  of  duty  to  his  profession 
that  he  does  not  give  the  proper 
repect  to  the  court.  It  is  to  be 
hoped  that  no  lawyer  licensed 
to  practice  in  North  Carolina 
would  deliberately  and  intention- 
ally enter  upon  a  course  of  con- 
duct designed  and  intended  to  dis- 
rupt a  court,  as  some  of  the  attor- 
neys representing  some  clients  in 
some  of  the  courts  in  the  United 
States  are  reported  to  have  done. 

I  have  heard  of  an  attorney 
who  contended  that  the  trial  judge 
was  making  errors  detrimental  to 
his  client  and,  therefore,  he  felt  it 
was  his  dutv  to  oppose  the  judge 
in  such  a  manner  as  to  cause  the 
judge  to  change  his  mind  and  that 
it  was  proper  to  do  this  in  a  dis- 
respectful manner.  In  this,  he  was 
in  error. 

In  a  case  submitted  to  the  Com- 
mittee on  Ethics  of  the  American 
Bar  Association,  a  military  lawyer 
was  given  a  direct  order  from  a 
commanding  officer  not  to  investi- 
gate an  issue  which  he,  as  defense 
counsel,  considered  to  be  an  issue 
in  the  case.  It  is  said  in  the  opin- 
ion of  the  Committee  on  Ethics 
that  "(w)ith  respect  to  defense  of 
persons  accused  of  crime,  the  last 
sentence  of  the  first  paragraph  of 
Canon  Five  of  our  Canons  of  Pro- 
fessional Ethics  provides  as  fol- 
lows: 'Having  undertaken  such  de- 
fense, the  lawyer  is  bound,  by  all 
fair  and  honorable  means,  to  pre- 
sent even'  defense  that  the  laiv  of 
the  land  permits,  to  the  end  that 
no  person  may  be  deprived  of  life 
or  liberty,  but  by  due  process  of 
law.' "  The  Committee  on  Ethics 
calls  attention  to  Canon  Fifteen, 
which  states:  "Nothing  operates 
more  certainly  to  create  or  to 
foster  popular  prejudice  against 
lawyers  as  a  class,  and  to  deprive 
the  profession  of  that  full  measure 
of   public    esteem    and   confidence 
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which  belongs  to  the  proper  dis- 
charge of  its  duties  than  does  the 
false  claim,  often  set  up  by  the 
unscrupulous  in  defense  of  ques- 
tionable transactions,  that  it  is  tin- 
duty  of  the  lawyer  to  do  whatever 
mav  enable  him  to  succeed  in  win- 
ning his  client's  cause." 

The  Committee  held  that  any 
lawyer  representing  a  person  ac- 
cused of  an  offense  is  bound  by 
these  Canons.  It  asserted:  "The 
fact  that  the  lawyer  is  in  military 
service  and  is  being  compensated 
by  the  United  States,  and  that  de- 
fending the  accused  is  part  of  his 
military  duties,  does  not  alter  or 
detract  from  his  ethical  obliga- 
tions. 

"In  a  sense  a  direct  order  from 
a  military  superior  with  the  author- 
ity to  issue  it  is.  as  far  as  the 
military  subordinate  is  concerned, 
the  'law  of  the  land',  and  in  an- 
other sense  it  would  be  analogous 
to  the  ruling  of  a  court.  It  appears 
to  us  that  the  Canons  require  that 
the  military  lawyer  obey  the  direct 
order  until  such  time  as  it  is  with- 
drawn or  is  rescinded  by  higher 
authority.  To  do  otherwise  would 
be  analogous  to  an  intentional 
violation  of  a  criminal  statute  or 
deliberate  defiance  of  a  court 
order  in  furtherance  of  a  client's 
cause,  neither  of  which  is  permit- 
ted by  the  Canons." 

The  foregoing  is  some  additional 
authority  for  the  proposition  that 
a  lawyer  who  is  representing  his 
client  in  court  is  bound  to  be 
courteous  to  the  court  and  to  sub- 
mit himself  to  the  rules  and  orders 
of  the  court.  If  the  court  is  wrong 
in  entering  its  rulings  or  making 
its  orders,  then  the  proper  pro- 
cedure is  to  have  errors  by  a  trial 
court  corrected  in  the  appellate 
courts.  Every  defendant  has  the 
right  to  appeal  from  a  trial  court. 

THE  TRIAL  JUDGE  should  not  do 
anything  which  would  lead 
anybody  to  think  that  he  is  pre- 
judging anyone  who  is  likely  to 
come  before  him.  This  does  not 
mean  that  a  trial  judge  is  not  en- 
titled to  have  an  opinion  but  rather 
that    he     should    not     specifically 


point  up  a  situation,  like  stating 
that  people  who  were  engaged  in 
a  racial  riot  would  receive  the 
maximum  penalty  when  those 
cases  are  likely  to  come  before  him. 

The  Committee  on  Ethics  of  the 
American  Bar  Association  received 
a  complaint  concerning  the  activ- 
ity or  statements  of  a  judge  with 
respect  to  conduct  of  people  en- 
gaged in  racial  riots  in  which  the 
judge  is  reported  to  have  said 
that  "offenders  of  riot-connected 
offenses  would  receive  the  maxi- 
mum penalty  under  the  law."  The 
majority  opinion  of  the  Committee 
on  Ethics  held  that  it  was  appar- 
ent that  the  judge  was  seeking  to 
curtail  racial  riots  and  to  discour- 
age others  from  joining  or  partici- 
pating in  them.  The  Committee 
held  that  while  this  was  a  laudable 
purpose,  such  action  was  in 
contravention  of  Canons  Twenty- 
One  and  Fourteen.  Canon  Twentv- 
One  states  that  a  judge  should 
adopt  the  usual  and  expected 
method  of  doing  things  and  not 
seek  to  be  extreme,  peculiar,  spec- 
tacular or  sensational.  Canon  Four- 
teen states  that  a  judge  should  not 
be  swayed  by  partisan  demands, 
public  clamor,  or  considerations  of 
personal  popularity  or  notoriety, 
nor  be  apprehensive  of  unjust 
criticism. 

I  concur  with  the  majority  opin- 
ion. I  do  not  think  that  the  judge 
should  make  any  statements  with 
respect  to  cases  that  are  likely  to 
come    before    him    for    sentencing. 

The  trial  judge  should  not  issue 
a  statement  to  the  news  media 
about  a  case  that  is  to  be  heard 
or  one  that  is  being  heard  by  him. 
He  should  confine  any  remarks  he 
makes  concerning  a  trial,  before  it 
ends,  to  those  he  makes  in  open 
court. 

The  judge  is  and  ought  to  re- 
main neutral  and  be  able  to  try 
the  case  fairly  and  accurately. 

We  come  xow  to  the  ques- 
tion of  unruly  defendants. 
How  should  the  defendant  who  is 
inclined  to  deliberately  and  inten- 
tionally disrupt  the  court  be  dealt 
with?  Defendants  tend  to  fall  into 


different  categories,  depending 
upon  the  maximum  sentence  for 
the  crime  charged.  It  is  obvious 
that  techniques  which  may  work 
with  those  charged  with  misde- 
meanors may  not  be  effective  when 
applied  to  those  charged  with 
felonies.  Defendants  in  a  capital 
case  may  respond  differently  from 
those  charged  with  a  non-capital 
offense.  Different  procedures  for 
control  over  the  courtroom  are 
called  for,  depending  upon  the 
type  of  trial  under  way.  In  addi- 
tion, it  may  be  that  our  courts  have 
required  different  standards  ac- 
cording to  the  crime  charged.  A 
brief  discussion  of  control  tech- 
niques  might  be  appropriate. 

As  to  the  defendant  on  trial  for 
a  misdemeanor  who  intentionallv 
and  willfully  tries  to  disrupt  the 
court  to  keep  it  from  functioning, 
I  think  that  upon  the  first  sign  of 
such  conduct,  the  court  should 
find  the  defendant  in  contempt  of 
court,  put  him  in  jail,  and  post- 
pone the  trial  until  such  time  as 
the  defendant  is  inclined  to  sub- 
mit to  trial  like  an  ordinary  human 
being;  thereafter,  if  such  behavior 
continues,  the  judge  should  con- 
tinue to  put  the  defendant  in  jail 
for  thirtv-dav  periods  until  he  does 
agree  to  submit  to  the  trial  pro- 
ceeding in   an   orderly  fashion. 

For  the  defendant  charged  with 
a  capital  crime,  it  might  be  well 
to  discuss  two  recent  cases,  one 
decided  by  the  United  States  Su- 
preme Court  (Illinois  o.  Allen,  25 
L.  Ed.  353),  and  one  decided  by 
the  North  Carolina  Supreme  Court 
[State  v.  Moore,  275  X.C.  198). 

In  Illinois  v.  Allen,  the  Supreme 
Court  dealt  with  a  non-capital 
trial  for  armed  robbery.  The  de- 
fendant disrupted  the  court  and 
was  removed  from  the  courtroom 
while  the  trial  continued.  The 
Court  held:  "(W)e  explicitly  hold 
today  that  a  defendant  can  lose 
his  right  to  be  present  at  trial  if, 
after  he  has  been  warned  by  the 
judge  that  he  will  be  removed  if 
he  continues  his  disruptive  behav- 
ior, he  nevertheless  insists  on  con- 
ducting himself  in  a  manner  so 
disorderly,    disruptive,    and    disre- 
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spectful  of  the  court  that  his  trial 
cannot  be  carried  on  with  him  in 
the  courtroom.  .  .  .  No  one  for- 
mula for  maintaining  the  appro- 
priate courtroom  atmosphere  will 
be  best  in  all  situations.  We  think 
there  are  at  least  three  constitu- 
tionally permissible  ways  for  a 
trial  judge  to  handle  an  obstreper- 
ous defendant  like  Allen:  (1)  bind 
and  gag  him,  thereby  keeping  him 
present;  (2)  cite  him  for  contempt; 
(3)  take  him  out  of  the  courtroom 
until  he  promises  to  conduct  him- 
self properly." 

In  State  'v.  Ferebee,  266  N.C. 
606.  it  is  said:  "In  the  application 
of  this  fundamental  principle  (the 
right  of  confrontation)  it  has  been 
held  that  in  a  capital  felon}-  the 
prisoner  cannot  waive  his  right  to 
be  present  at  any  stage  of  the 
trial.  Xot  only  has  he  a  right  to 
be  present;  he  must  be  present. 
In  felonies  less  than  capital  the 
right  to  be  present  can  be  waived 
by  the  defendant  through  his 
counsel  with  the  consent  of  the 
court.  True,  a  sentence  imposing 
corporal  punishment  may  not  be 
pronounced  against  a  defendant  in 
his  absence." 

In  State  c.  Moore,  supra.  Justice 
Sharp  in  dicta  stated:  ".  .  .  it  is 
well  established  in  this  State  that 
an  accused  cannot  waive  his  right 
to  be  present  at  e\-erv  stage  of  his 
trial  upon  an  indictment  charging 
him  with  a  capital  felony.  .  .  .  De- 
fendant's presence  at  his  trial  for 
a  capital  felony,  however,  is  a 
matter  of  public  as  well  as  private 
concern.  .  .  .  Public  policy  requires 
his  attendance  at  such  a  trial." 


Under  THE  law  as  enunciated 
by  the  Supreme  Court  ot 
North  Carolina,  the  defendant 
charged  with  a  capital  crime  may 
not  be  removed  from  the  court- 
room during  his  trial.  If  that  be  die 
case,  then  what  can  the  judge  do0 
The  defendant  could  be  cited  for 
contempt.  However,  a  defendant 
operating  on  the  theory  that  it  is 
better  to  receiye   thirty   days   than 


death  might  delay  such  a  trial 
indefinitely.  Under  the  Allen  case, 
he  could  be  bound  and  gagged; 
however,  such  a  procedure  does 
not  present  a  pretty  spectacle  and 
is  not  desirable.  It  does  not  seem 
to  be  in  keeping  with  the  decorum 
of  the  courtroom;  nor  does  it  allow 
one  of  the  fundamental  reasons  for 
having  the  defendant  present  at 
the  trial,  that  of  communication 
with  his  counsel.  In  my  opinion, 
there  is  one  way  that  will  give  a 
defendant  his  constitutional  rights 
to  confrontation  of  the  witnesses, 
communication  with  his  attorney, 
and  to  be  present  at  everv  stage 
of  the  trial,  and  also  to  avoid  total 
disruption  of  a  trial.  That  way  is  to 
provide  some  kind  of  booth  that 
could  be  transported  from  court 
to  court  in  a  state  system  and  in 
which  there  is  communication 
from  the  courtroom  to  the  booth 
and  a  means  of  communication 
from  the  booth  with  the  attorney. 
This  could  be  constructed  in  such 
manner  that  the  defendant  could 
see  all  that  was  going  on  in  the 
courtroom,  hear  all  that  was  going 
on  in  the  courtroom,  communicate 
with  his  attorney  and  actually  be 
present  in  t  h  e  c  ourtro  o  m . 
This  would  satisfy  every  constitu- 
tional requirement,  and  in  addi- 
tion, the  booth  could  be  so  con- 
structed that  it  would  be  sound- 
proof from  within  and  in  fact  it 
could  be  constructed  so  that  the 
people  in  the  courtroom  could  not 
even  sec  the  defendant  if  he  was 
making  such  offensive  actions  or 
motions  as  to  be  disruptive.  The 
better  practice  would  be  to  so  con- 
struct it  that  he  could  be  seen  and 
that  he  could  see  but  that  he  could 
not  by  his  voice  or  other  means 
create  such  an  attraction  or  atten- 
tion to  himself  as  to  disrupt  tin- 
proceedings. 

A  further  look  at  the  Allen  case 
might  be  helpful.  The  case  is  not 
a  panacea.  The  Supreme  Court, 
by  requiring  a  warning  before 
removal  of  the  defendant  from  the 
courtroom,  seems  to  allow  the  de- 
fendant   at    least    one    disruption. 


Also,  it  might  be  questioned 
whether  the  court  in  this  case  re- 
quired a  warning  before  a  defend- 
ant might  be  cited  for  contempt. 

In  speaking  of  the  loss  of  the 
right  to  be  present  at  the  trial,  the 
Court  said:  "Once  lost,  the  right 
to  be  present  can,  of  course,  be 
claimed  as  soon  as  the  defendant 
is  willing  to  conduct  himself  con- 
sistently with  the  decorum  and 
respect  inherent  in  the  concept  of 
courts  and  judicial  proceedings." 
This  seems  to  permit  the  defend- 
ant to  make  a  mockery  of  the 
whole  process  bv  a  simple  promise 
to  behave  and  then  breaking  the 
promise  once  he  is  permitted  back 
into  the  courtroom.  This  does,  in 
fact,  give  him  another  opportunity 
to  disrupt  the  proceedings.  If  the 
judge  is  required  to  hold  a  voir 
dire  after  each  expulsion,  upon 
receipt  of  word  from  a  defendant 
that  he  is  willing  to  behave,  this 
requirement  would  permit  a  de- 
fendant to  indefinitely  delay  the 
proceedings. 

It  is  my  conclusion  that  the 
opinion  in  the  Allen  case  by  the 
Supreme  Court  of  the  United 
States,  while  very  helpful,  does  not 
solve  the  problem. 

We  are  beginning  to  see  a  new 
kind  of  coercion  being  brought  to 
bear  on  our  courts.  We  have  re- 
cently seen  how  students  at  a 
great  university,  supported  by  the 
faculty,  refused  to  attend  classes 
and  held  mass  demonstrations  in 
an  effort  to  influence  the  action  of 
a  court.  What  this  seems  to  be 
leading  to  is  trial  bv  mass  demon- 
strations or  bv  a  show  of  force. 
This  and  other  kinds  of  coercion 
upon  our  courts  cannot  and  must 
not  be  tolerated  if  we  are  to  re- 
main a  free  people.  Some  way 
must  be  devised  to  keep  defend- 
ants and  their  friends  from  making 
a  mockery  of  the  courts. 

It  might  be  noted  in  passing 
that  the  Allen  case  was  litigated 
for  13  vears.  Some  way  must  be 
devised  to  terminate  litigation  in 
a  particular  case  in  less  time  than 
this. 
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PROPERTY  TAX  EXEMPTIONS 
AND  CLASSIFICATIONS 


By  Henry  W.  Lewis 


North  Carolina  Constitution,  Article  V 

Section  3.  State  taxation.  The  power  of  taxation  shall  be  exercised 
in  a  just  and  equitable  manner,  for  public  purposes  only,  and  shall 
never  be  surrendered,  suspended,  or  contracted  away.  .  .  . 

Section  5.  Property  exempt  from  taxation.  Property  belonging  to 
die  State,  counties  and  municipal  corporations  shall  be  exempt  from 
taxation.  The  General  Assembly  may  exempt  cemeteries  and  property 
held  for  educational,  scientific,  literary,  cultural,  charitable,  or  religi- 
ous purposes,  and,  to  a  value  not  exceeding  three  hundred  dollars 
($300.00),  any  personal  property.  The  General  Assembly  may  exempt 
from  taxation  not  exceeding  one  thousand  dollars  ($1,000.00)  in  value 
of  property  held  and  used  as  the  place  of  residence  of  the  owner. 
Ever)-  exemption  shall  be  on  a  State-wide  basis  and  shall  be  uniformly 
applicable  in  every  eountv,  municipality,  and  other  local  taxing  unit 
of  the  State.  No  taxing  audiority  other  than  the  General  Assembly 
may  grant  exemptions,  and  the  General  Assembly  shall  not  delegate 
the  powers  accorded  to  it  by  this  section. 


Constitutional  Grant  It  is  self-executing;  no  legislative  action  is  needed  to 

.     .  ,     TT                                            ,  effect  the  exemption  of  governmental  property.    [Re- 

Article  V,  Section  5,  of  the  North  Carolina  Con-  development   Commission    v.    Guilford   County,   274 

stitubon,   quoted   above,   contains   the  only   property  x  Q  5S5    164  s  E  2d  476  (196S).  pie(]mont  Memorial 

tax  exemption  authorized  by  the  people  of  the  state.  Hos  ltal  Inc_  L,  GuUford  County,  218  N.C.  673,  12 

the  first  three  sentences  speak  directly  to  the  kinds  s  E  ^d  265  (1940)  1 

of  property  qualified  for  exemption;'  the  last  two  "  ^  second  and  third  sentences  of  Section  5  are 
sentences  specify  the  permissible  means  by  which  not  seH.executing.  Thev  give  the  legislature  discre- 
te General  Assembly  may  exercise  the  exemption  ti  ailthority  to  grant  exemption  to  property  held 
powers  granted  to  it  by  the  constitutional  provision.  for  a 'limited  set  0f  uses.  As  early  as  1S94  Justice 
The  first  sentence  of  the  section  is  a  mandate:  Clark  set  down  the  authoritative  definition  of  the 
"Property  belonging  to  the  State,  counties  and  mu-  constitutional  limits  of  the  General  Assembly's  power 
nicipal  corporations  shall  be  exempt  from  taxation."  to  grant  exemptions: 

10  POPULAR  GOVERNMENT 


This  article  appears  as  Chapter  I  in  the  author's  new  hook,  which  also  bears  the  title 
Property  Tax  Exemptions  and  Classifications.  The  hook  (1)  catalogues  and  analyzes 
individually  every  North  Carolina  statute  granting  property  tax  exemption  or  classifying 
property  jor  preferential  tax  treatment;  and  (2)  gathers  (in  ton  junction  with  each  statu- 
tory analysis)  digests  of  all  judicial  decisions  and  opinions  of  the  Attorney  General  of 
North    Carolina. 


The  Legislature  can  exercise  this  power  to  the  full 
extent,  or  in  part,  or  decline  to  exempt  at  all.  It 
can  exempt  one  kind  of  property  held  for  [the  con- 
stitutionally recognized]  purposes,  either  realty  or 
personalty,  and  tax  other  kinds.  It  can  exempt  par- 
tially, as  for  instance  up  to  a  certain  value,  and  tax 
all  above  it.  It  can  exempt  the  property  held  for  one 
or  more  of  those  purposes  and  tax  that  held  for 
others  .  .  .  for  the  constitutional  provision  is  dis- 
junctive. .  .  .  [United  Brethren  v.  Commissioners  of 
Forsyth  Counti/,  115  N.C.  489,  493,  20  S.E.  626, 
627  (1894).] 

The  North  Carolina  Supreme  Court  has  not  departed 
from  diat  position.  [Trustees  of  Lees-McRac  Insti- 
tute v.  Avert/  County,  184  N.C.  469,  127  S.E.  543 
(1922);  State  ex  rel.  Corporation  Commission  v.  Ox- 
ford Seminary  Construction  Co.,  160  N.C.  582,  76 
S.E.  640  (1912).]  And  the  General  Assembly  has  not 
hesitated  to  exercise  less  than  its  full  exemption  au- 
thority. This  is  best  illustrated  by  the  numerous 
limitations  (in  addition  to  the  constitutionally  re- 
quired purposes)  which  the  legislature  has  imposed 
in  granting  exemptions.  It  is  also  demonstrated  by  the 
fact  that  the  General  Assembly  has  never  exercised  its 
authority  to  exempt  homesteads  under  the  third  sent- 
ence of  the  constitutional  section. 

Equality  and  the  Presumption  of  Taxation 

Both  of  the  sections  of  Article  V  of  the  North 
Carolina  Constitution  which  are  quoted  at  the  open- 
ing of  this  article  should  be  read  in  considering 
exemptions  and  the  legislative  power  to  exempt.  Sec- 
tion 3  opens  with  a  statement  of  the  basic  principle 
in  all  taxation:  "The  power  of  taxation  shall  be  exer- 
cised in  a  just  and  equitable  manner.  .  .  ." 

Here  again.  Justice  Clark  enunciated  the  view 
consistently  taken  by  the  courts  in  dealing  with 
exemption   statutes : 

The  general  rule  is  liability  to  taxation,  and  that 
all  property  shall  contribute  its  share  to  the  support 
of  the  government  which  protects  it.  Exemption  from 
taxation  is  exceptional.  It  needs  no  citation  from  re- 
iterated precedents  that  such  exemptions  should  be 
strictly  construed,  and  that  if  we  had  any  doubts  .  .  . 
they  should  be  resolved  in  favor  of  liability  to  tax- 
ation. [United  Brethren  v.  Commissioners  of  Forsyth 
County,  115  N.C.  489,  497,  20  S.E.  626,  627,  (1894).] 

Although  the  case  in  which  this  statement  appeared 
dealt  with  a  discretionary  exercise  of  the  exemption 


power,  the  standard  enunciated  by  the  court  was 
drafted  in  language  broad  enough  to  cover  intcrpre- 
tion  of  the  mandatory  exemption  of  governmental 
property.  However,  in  a  comparable  case  in  1931. 
the  court  wrote: 

The  mandatory  constitutional  provision  that  property 
belonging  to  or  owned  by  the  State  or  municipal 
corporations  shall  be  exempt  from  taxation,  is  in  lan- 
guage so  free  and  clear  from  ambiguity  that  ordinar- 
ily there  is  no  room  for  construction  as  to  its  appli- 
cation to  specific  property.  Statutes  enacted  by  the 
General  Assembly  exempting  specific  property  from 
taxation,  because  of  the  purposes  for  which  such 
property  is  held  and  used,  are  and  should  be  con- 
strued strictly,  when  there  is  room  for  construction, 
against  exemption  and  in  favor  of  taxation.  Exemp- 
tion of  specific  property  from  taxation  because  of 
the  purposes  for  which  it  is  held  and  used,  is  a 
privilege,  which  the  General  Assembly  has  the  power 
to  confer  on  its  owner  or  owners,  within  the  limita- 
tions of  the  Constitution  of  the  State.  In  the  absence 
of  a  clearly  expressed  intention  on  the  part  of  the 
General  Assembly  to  confer  this  privilege  of  exemp- 
tion from  taxation,  widi  respect  to  specific  property, 
such  property  is  subject  to  taxation  in  accordance 
with  the  general  rule  diat  all  property  in  this  State  is 
liable  to  taxation  for  the  purpose  of  supporting  the 
government  of  die  State  or  of  its  political  subdivi- 
sions. [Latta  e.  Jenkins,  200  N.C.  255,  258-59,  156 
S.E.  857,  859  (1931).  Emphasis  added:  citations 
omitted.] 

In  the  case  of  the  discretionary  exemption,  the  court 
has  been  mindful  of  the  need  for  an  equity  in  taxa- 
tion that  would  require  all  property  to  "contribute 
its  share  to  the  support  of  the  government  which  pro- 
tects it."  [United  Brethren  v.  Commissioners  of  For- 
syth County,  115  N.C.  4S9,  497,  20  S.E.  626,  627 
(1S94).]  But  such  a  rationale  lends  little  support  to 
a  rule  of  strict  construction  for  the  constitutional 
exemption   of  governmental  property. 

In  a  concurring  opinion  in  Town  of  Warrenton  v. 
Warren  County,  215  N.C.  342,  2  S.E.2d  463  (1939), 
Chief  Justice  Stacy  enunciated  a  different  reason 
for  strictly  construing  the  constitutional  grant  of  im- 
munity to  governmental  property: 

The  reason  municipal  property  is  granted  immun- 
ity from  taxation  is  that  it  is  supposed  to  be  dedicated 
to  a  public  use.  To  exempt  it  for  any  other  reason 
would  run  counter  to  the  rule  of  fair  play  or  die 
principle  of  equality.  Such  a  purpose  is  not  to  be 
imputed  to  die  framers  of  die  Constitution.  Rather 
a  contrary  implication  should  be  indulged.    It  will  be 
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implied  that  the  intention  was  to  exempt  such  prop- 
erty only  when  deyoted  to  a  public  purpose.  When 
"the  State  steps  down  from  her  sovereignty  and  em- 
barks with  individuals  in  business  enterprises,"  its 
property  so  employed  is  not  exempt  from  taxation 
under  Art.  V,  sec.  5,  of  the  Constitution.  [215  X.C. 
at  346.  2  S.E.2d  at  465.    Citations  omitted.] 

Not  only  has  this  standard  been  adhered  to  in  sub- 
sequent decisions  concerned  with  governmental  prop- 
erty [see,  for  example.  Redevelopment  Commission 
v.  'Guilford  County,  274  N.C.  585,  164  S.E.2d  476 
(1968)],  but  it  has  also  been  relied  upon  in  cases 
dealing  with  exemptions  granted  on  the  basis  of  use. 
Thus,  in  a  case  concerned  with  the  exemption  of  the 
property  of  a  fraternal  order.  Chief  Justice  Stacy 
again  wrote: 

Property  held  for  any  of  [the  exempting]  purposes 
is  supposed  to  be  withdrawn  from  the  competitive 
field  of  commercial  activity,  and  hence  it  is  not 
thought  violatiye  of  the  rule  of  equality  or  uniform- 
ity, to  permit  its  exemption  from  taxation  while  oc- 
cupying this  favored  position.  But  when  it  is  thrust 
into  the  business  life  of  the  community,  it  loses  its 
sheltered  place,  regardless  of  the  character  of  its 
owner,  for  it  is  then  held  for  gain  or  profit.  [Odd 
Fellows  v.  Swain,  217  X.C.  632.  637,  9  S.E.2d  365, 
368  (1940).] 

The  Use  Test 

The  second  sentence  of  Article  V,  Section  5,  con- 
ditions the  legislature's  authority  to  grant  property 
tax  exemption  on  the  use  to  which  die  property  is 
put  or  the  purpose  for  which  it  is  held.  The  best 
analysis  of  this  sentence  was  written  bv  Chief  Justice 
Stacy: 

The  test  to  be  applied  in  determining  the  validity"  of 
exemptions  granted  under  this  provision  of  die  Con- 
stitution is  the  purpose  for  which  the  property  is 
held.  Note,  the  language  is  not  that  the  Ceneral 
Assembly  may  exempt  property  held  by  educational, 
scientific,  literary,  charitable,  or  religious  institutions, 
but  the  grant  is  in  respect  of  property  held  for  one 
or  more  of  the  designated  purposes.  It  is  true  that 
property  held  for  one  or  more  of  these  purposes  is 
usually  held  by  an  institution  of  such  like  character, 
still  it  does  not  follow  that  an  institution  of  a  given 
kind  necessarily  holds  all  of  its  property  for  a  kin- 
dred purpose,  or  for  any  of  die  purposes  enumerated 
in  diis  section  of  the  Constitution.  It  is  not  die  char- 
acter of  die  corporation  or  association  owning  the 
property  which  determines  its  status  as  respects  die 
privilege  of  exemption,  but  the  purpose  for  which 
it  is  held.  [Odd  Fellows  v.  Swain,  217  N.C.  632, 
638,  9  S.E.2d  365.  368-69  (1940).    Citations  omitted.] 

It  was  in  the  same  case  that  Stacy  wrote  that,  regard- 
less of  the  character  of  its  owner,  property  thrust  into 
the  business  life  of  the  community  loses  its  right  to 
exemption,  "for  it  is  then  held  for  gain  or  profit." 
[217  N.C.  at  638,  9  S.E.2d  at  36S.]  Although  this  rule 
applied  in  Odd  Fellows  v.  Suain  was  wholly  correct 
in  that  context,  tax  administrators  have  tended  to 
oversimplify  and  use  the  revenue-producing  test   as 


the  primary  basis  for  determining  the  right  to  exemp- 
tion. It  has  led  them  to  assume  that  any  nonincome- 
producing  property  held  bv  a  religious,  educational, 
or  charitable  owner  is  necessarily  entitled  to  exemp- 
tion and  that  property  of  such  an  owner  which  pro- 
duces any  revenue  at  all  is  necessarily  taxable.  Such, 
however,  is  not  a  proper  standard.  For  example, 
under  both  G.S.  105-296(4)  and  G.S.  105-296(4a). 
property  primarily  held  for  an  exempting  purpose 
does  not  automatically  lose  its  exempt  status  simply 
because  it  incidentally  produces  revenue.  Similarly, 
the  fact  that  governmental  property  brings  in  reve- 
nue as  an  incident  of  the  primary  purpose  for  which 
it  is  held  will  not  defeat  exemption.  [Redevelopment 
Commission  v.  Guilford  County,  274  X.C.  5S5,  164 
S.E.2d  476  (1968).] 

General  Rules  of  Construction 

Having  adopted  a  rule  of  strict  construction  in 
treating  both  the  constitutional  provision  and  the 
statutes  dealing  with  exemption  of  property  from 
taxation,  the  North  Carolina  Supreme  Court  has  on 
occasion  felt  constrained  to  amplify  or  modify  what 
such  a  standard  implies.  Thus,  in  Harrison  v.  Guil- 
ford County.  21S  N.C.  71S,  12  S.E.2d  269  (1940),  a 
case  in  which  the  court  was  called  upon  to  interpret 
what  was  meant  by  the  expression  "additional  adja- 
cent land"  in  what  is  now  G.S.  105-296(3),  Justice 
Winborne  wrote: 

"Bv  the  rule  of  strict  construction  however,  is  not 
meant  that  the  statute  shall  be  stintingly  or  even  nar- 
rowly construed,  .  .  .  but  it  means  that  everydiing 
shall  be  excluded  from  its  operation  which  does  not 
clearly  come  widiin  die  scope  of  the  language  used 
.  .  ."'  Stacy,  C.  J.,  in  S.  v.  Whitehurst,  212  X.C, 
300,  193  S.E..  657. 

The  words  used  in  the  statute  must  be  given  their 
natural  or  ordinary  meaning.  71  C.J.,  353;  Borders  i>. 
Cline,  212  X.C,  '472,  193  S.E.,  826.  [218  X.C.  at 
722,  12  S.E.2d  at  272.] 

The  court  quoted  this  language  in  1960  [Southern 
Baptist  Theological  Seminary,  Inc.  v.  Wake  County. 
251  N.C.  775,  7S2.  112  S.E.2d  528,  533  (I960)].  In 
1968  it  added: 

When  the  relevant  language  of  a  statute  is  plain 
and  unambiguous,  diere  is  no  occasion  for  construc- 
tion. Such  being  die  case  a  statute  must  be  given 
effect  according  to  its  plain  and  obvious  meaning. 
82  C.J.S.  Statutes  §  322b(2)  at  577  and  583.  [Wake 
County  v.  Ingle,  273  X.C.  343,  346,  160  S.E.2d  62, 
64  (1968);  see  also,  Over-Look  Cemetery,  Inc.  v. 
Rockingham  County,  273  X.C.  467,  160  S.E.2d  29.3 
(1968).] 

The  difficulty  with  these  statements  by  the  court 
is  that  they  do  little  more  than  affirm  that  words  in 
an  exemption  statute  will  be  interpreted  according  to 
their  common  dictionary  meaning.  Otherwise,  the 
only  guidance  thev  afford  the  attorney  and  tax  ad- 
ministrator is  the  suggestion  that  property  will  be 
taxable  unless  it  falls  clearly  "within  the  scope  of  the 
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language  used"  to  grant  exemption.  This  is  little 
more  than  a  rephrasing  of  the  reiterated  maxim: 
''Taxation   is   the  rule;   exemption   the  exception." 

These  rules  offer  little  help  in  deciding  whether, 
from  subsection  to  subsection  within  the  general 
exemption  statutes  (G.S.  105-296  and  G.S.  105-297), 
apparently  synonymous  expressions  should  be  given 
the  same  inteq^retation.  Nor  do  they  afford  guid- 
ance in  construing  words  with  possibly  varying  mean- 
ings used  conjunctively,  as,  for  example,  "owned  and 
held"  and  "wholly  and  exclusively."  Furthermore, 
the  court  has  remained  silent  on  matters  of  punctua- 
tion even  when  it  would  seem  that  punctuation  might 
be  a  controlling  factor  in  statutory  interpretation. 
[See,  for  example.  Wake  County  v.  Ingle,  273  N.C. 
343,  160  S.E.2d  62  (1968).] 

Effect  of  Administrative  Interpretation 

An  inventory  of  the  exemption  statutes  discloses 
that  relatively  few  have  been  the  subject  of  judicial 
interpretation.  Most  of  them  have  never  been  liti- 
gated. Yet.  vear  after  vear,  countv  tax  officials,  attor- 
neys representing  counties,  and  the  Attorney  Gen- 
eral have  necessarily  interpreted  and  applied  these 
statutes.  In  only  one  instance  has  the  North  Carolina 
Supreme  Court  considered  the  weight  to  be  given 
administrative  interpretation  of  a  property  tax  exemp- 
tion provision.  In  that  case,  after  noting  that  a  par- 
ticular view  of  the  law  had  been  followed  for  fifty 
or  more  years,  the  court  wrote: 

[T]his  interpretation  of  the  law  bv  both  the  legislative 
and  executive  departments  of  the  Government,  un- 
challenged for  diis  period  of  time,  while  not  conclu- 
sive, is  deserving  of  great  weight  on  the  construction 
which  should  finally  prevail  as  to  the  proper  meaning 
of  die  constitutional  provision  on  the  subject.  .  .  . 
[Stare  ex  rel.  Corporation  Commission  v.  Oxford  Semi- 
nary Construction  Co..  160  X.C.  5S2.  590,  76  S.E. 
640,  643-44  (1912).] 

In  recent  years  the  court  has  reiterated  this  statement 
in  a  ease  dealing  with  a  different  kind  of  tax.  [Hat- 
teras  Yacht  Co.  v.  High,  265  N.C.  653,  144  S.E.2d 
821  (1965).]  Nevertheless,  when  faced  with  a  tax 
statute  in  which  the  amount  of  monev  likely  to  be 
involved  would  ordinarily  be  insufficient  to  warrant 
litigation,  the  court  added  a  significant  modification: 


This  well  established  principle  of  statutory  construc- 
tion loses  much  of  its  significance,  however,  where, 
as  here,  there  are  practical  reasons  which  have  made 
it  unlikely  that  the  administrative  interpretation 
would  be  attacked  in  the  courts  or  before  the  Legis- 
lature. .  .  .  Under  these  circumstances,  the  long  con- 
tinued application  of  the  administrative  interpreta- 
tion is  not.  of  itself,  persuasive.  [Isaacs  v.  Clayton, 
270  X.C.  424.  427,    154   S.E.2d  532,  534   (1967).! 

Furthermore,  in  the  absence  of  a  showing  that  the 
administrative  interpretation  had  been  put  in  written 
form— a  rare  procedure  in  North  Carolina  counties— 
and  consistently  applied,  it  would  be  unwise  to 
assume  that  such  an  interpretation  would  have  much 
persuasive  weight  with  the  courts. 

Nondelegable  Legislative  Authority  to  Enact 
Statewide  Exemptions 

Until  amended  by  vote  of  the  people  in  1962, 
Section  5  of  Article  V  of  the  North  Carolina  Con- 
stitution did  not  contain  the  last  two  sentences  which 
appear  in  the  quotation  at  the  opening  of  this  article. 

Concerned  with  a  growing  tendency  of  the  Gen- 
eral Assembly  to  enact  local  exemption  statutes,  the 
Commission  for  the  Study  of  the  Revenue  Structure 
of  the  State,  in  a  comprehensive  report  issued  in 
late  1958.  urged  that  steps  be  taken  to  insure  that 
the  property  tax  base  be  kept  uniform  throughout 
the  state.  It  specifically  recommended  that  all  exemp- 
tions apply  throughout  the  state  and  that  the  General 
Assembly  not  delegate  to  local  units  of  government 
the  power  to  grant  exemptions.  To  this  end,  the 
Commission  proposed  the  insertion  of  appropriate 
language  in  Article  V,  Section  5,  and  submitted  drafts 
to  effect  that  purpose.  [Report  of  the  Tax  Study  Com- 
mission 18,  19,  37  (1958).]  As  the  result  of  favorable 
legislative  action  in  1961.  these  amendments  were 
submitted  to  the  people  and  adopted  in  1962. 

To  date,  the  1962  amendments  have  not  been  the 
subject  of  litigation.  Thus,  it  can  only  be  assumed 
that  the  courts  will  find  their  meaning  to  be  clear: 

Everv  exemption  shall  be  on  a  State-wide  basis  and 
shall  be  uniformly  applicable  in  everv  county,  mu- 
nicipality, and  other  local  taxing  unit  of  the  State. 
No  taxing  authority  odier  tiian  the  General  Assembly 
may  grant  exemptions,  and  the  General  Assembly 
shall  not  delegate  die  powers  accorded  to  it  by  this 
section. 
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Seven  Proposed 
Amendments  to  the 

NORTH  CAROLINA  CONSTITUTION 


By  JERRY  ADAMS 


Seven  proposed  amendments  to  revise  and  mod- 
ernize the  North  Carolina  Constitution  will  be  on  the 
ballot  November  3.  If  approved  bv  a  majority  voting 
on  them,  they  will  represent  the  first  thorough  re- 
vision of  the  state  Constitution  since  it  was  written 
in  1S6S.1  North  Carolina's  is  the  onlv  Reconstruction 
constitution  that  has  not  been  entirely  rewritten  at 
least  once. 

The  amendments  are  ( 1 )  to  revise  editorially  the 
text  of  the  entire  Constitution;  (2)  reorganize  and 
consolidate  state  administrative  departments;  (3) 
establish  a  procedure  by  which  the  General  Assembly 
may  convene  itself  in  special  session;  (4)  substanti- 
ally rework  provisions  for  state  and  local  govern- 
mental finance;  (5)  eliminate  constitutionally  fixed 
minimum  exemptions  for  state  income  tax;  ( 6 )  re- 
distribute escheats;  and  (7)  delete  the  literacy  re- 
quirement for  voters.  Four  of  the  proposals  were 
written  by  the  North  Carolina  State  Constitution 
Study  Commission,  a  25-member  body  initiated  by 
former  Governor  Dan  K.  Moore,  chaired  by  former 
Chief  Justice  of  the  North  Carolina  Supreme  Court 


1.  Since  1868.  the  people  have  voted  on  97  proposals  to  amend 
the  state  Constitution,  approving  69.  Half  of  the  amendment 
proposals  have  been  made  over  the  past  35  years  with  the  voters 
approving  six  of  seven  (42  of  49).  During  the  1960s,  nine  amend- 
ments have  been  approved,  including  the  1962  reform  of  the 
judiciary,  and  only  one  rejected.  Revised  constitutions  were 
drafted  in  1933  and  in  1959.  but  in  neither  case  were  they  sub- 
mitted to  the  voters.  See  John  L.  Sanders.  State  Constitutional 
Revision.  Popular  Government,  86-99  (September  1969),  for  a 
discussion  of  the  history  of  constitutional  reform  in  North  Caro- 
lina, including  the  progress  of  the  present  seven  proposals. 


Emery  B.  Denny,  and  co-sponsored  bv  the  North 
Carolina  State  Bar  and  the  North  Carolina  Bar  Associ- 
ation. The  Studv  Commission  also  endorsed  a  fifdi 
proposal  that  was  drafted  by  the  1967-69  Local  Gov- 
ernment Study  Commission.  The  other  two  amend- 
ment proposals  were  originated  by  individual  mem- 
bers of  the  General  Assembly  during  its  1969  session. 

During  that  session,  twenty-one  distinct  proposals 
to  amend  the  state  Constitution  died  in  committee  or 
on  the  floor,  yet  each  of  the  seven  proposed  amend- 
ments that  will  appear  on  the  November  ballot  easily 
obtained  the  required  three-fifths  majority  vote.  In 
the  nearly  three  years  since  Governor  Moore  initiated 
the  effort  toward  constitutional  reform  in  a  speech 
on  October  27.  1967,  these  seven  proposals  have  yet 
to  evoke  significant  controversy. 

Such  quietude  has  not  prevailed  with  other  states' 
recent  efforts  at  constitutional  reform.  Michigan's 
1962  constitutional  convention  was  divided  by  parti- 
san considerations,  beginning  with  the  election  of 
George  Romney  as  its  president,  and  presented  to  the 
voters  a  revised  document  that  won  approval  by  only 
0.2  of  a  percentage  point.  New  York's  1967  convention 
produced  a  rewritten  constitution  with  several  con- 
troversial aspects,  most  notably  one  that  would  have 
lifted  the  restriction  on  state  aid  to  parochial  schools, 
and  it  was  roundly  defeated  at  the  polls  by  a  nearly 
3-to-l  vote,  Maryland's  1968  convention  wrote  a  new 
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constitution  that  caused  little  public  controversy  and 
carried  the  endorsement  of  virtually  all  of  the  state's 
leading  political  figures.  Nevertheless,  in  what  might 
serve  as  a  lesson  for  proponents  of  constitutional  re- 
form in  North  Carolina,  Maryland's  proposed  con- 
stitution incurred  enough  dissatisfaction  among  a  few 
groups  to  lead  to  its  ultimate  rejection  by  almost 
three-fifths  of  the  voters.2 

In  each  of  these  cases  the  constitutional  proposals 
were  written  in  convention,  a  process  not  used  in 
North  Carolina  since  1875  and  one  that  presumably 
focuses  public  attention  upon  itself.  Also,  in  each  of 
these  cases  there  was  some  question  as  to  whether 
a  new  constitution  would  bring  in  its  wake  a  higher 
state  budget,  a  question  that  has  not  arisen  with  the 
present  North  Carolina  proposals. 

Furthermore,  each  of  these  states  used  an  all-or- 
nothing  approach  that  bound  together  the  fate  of  all 
the  proposed  changes  by  presenting  to  the  voters  a 
"packaged"  constitution.  Rejection  of  any  one  con- 
troversial section  could  mean  rejection  of  the  entire 
reform  package.  It  is  for  this  important  tactical  reason 
that  the  seven  proposed  amendments  to  the  North 
Carolina  Constitution  will  be  voted  upon  separately, 
allowing  each  to  be  considered  on  its  own  merits.  By- 
separate  examination,  each  proposal  may  be  better 
understood.  Also,  since  each  proposal  requires  a  sepa- 
rate vote,  the  citizen's  choices  are  maximized. 

At  the  time  of  this  'UTiting  no  particular  group 
is  advocating  defeat  of  any  or  all  of  the  proposals. 
Governor  Scott  has  given  his  general  endorsement  to 
the  proposals  and  has  asked  for,  and  received,  the 
help  of  the  state  Junior  Chamber  of  Commerce  in 
explaining  the  issues.  The  North  Carolina  Bar  Associ- 
ation, in  its  June  meeting,  stopped  short  of  a  general 
endorsement  by  narrowly  rejecting  support  for  the 
literacy  amendment,  but  it  approved  the  other  six 
proposals  and  has  undertaken  a  voter-education 
project.  On  September  15,  barely  seven  weeks  before 
the  vote,  Governor  Scott  announced  the  appointment 
of  a  25-member  committee  to  promote  passage  of  the 
amendments. 


Editorial  Revision* 

(Session  Laws  1969,  ch.  1258) 

The  first  constitutional  proposal  on  the  ballot  will 
be  the  general  editorial  revision,  a  rewriting  of  the 
entire  Constitution  in  order  to  make  it  more  easily 
understood  by  the  contemporary  reader.  Sections  in 
conflict  with  the  United  States  Constitution  have 
been  deleted;  others  have  been  reworded  in  con- 
formity with  interpretations  rendered  by  the  North 
Carolina  Supreme  Court.  Although  the  original  organ- 
ization into  fourteen  articles  has  been  retained,  sec- 
tions have  been  rearranged  in  a  more  logical 
sequence.  Archaic  and  obscure  language,  like  the 
frequent  use  of  the  subjunctive  mood  in  the  Declara- 
tion of  Rights,  has  been  replaced  with  clearer,  more 
concise  sentences.  Of  its  extensive  editorial  revision, 
the  State  Constitutional  Study  Commission  has  said:3 

Some  of  the  changes  are  substantive,  but  none 
is  calculated  to  impair  any  present  right  of  the 
individual  or  to  bring  about  any  fundamental 
change  in  the  power  of  state  and  local  govern- 
ment or  the  distribution  of  that  power.  We  do 
not  deem  any  of  the  changes  contained  in  the 
proposed  constitution  to  be  of  sufficient  magni- 
tude to  justify  its  treatment  as  a  separate  amend- 
ment. 

The  40-odd  minor  substantive  changes  include 
these:  Clauses  guaranteeing  freedom  of  speech,  equal 
protection  under  the  law,  nondiscrimination  by  the 
state,  and  nonexclusion  from  jury  duty  because  of 
race,  color,  religion,  or  national  origin  have  been 
added  to  Article  I;  Article  I  is  the  Declaration  of 
Rights,  which  in  major  part  dates  from  the  first  North 
Carolina  Constitution  written  in  1776.  The  consti- 
tutionally required  school  year  is  extended  from  six 
months  to  nine  months  [Article  IX,  Sec.  2(1)],  an 
action  already  taken  by  statute.  Article  VII,  Sec.  2, 
clarifies  the  legal  consequences  of  city-county  consoli- 
dation. In  Article  IX,  Sec.  2(2),  which  concerns  those 
local  governments  charged  with  financing  public  edu- 
cation, the  responsibility  of  these  governments  has 
been  extended  to  post-secondary  school  programs. 
Article  IX,  Sec.  4(2)  and  Sec.  5,  eliminates  the  po- 
tential conflict  between  the  Board  of  Education  and 
the  Superintendent  of  Public  Instruction  (both  of 
which  are  now  designated  as  administrative  heads  of 


2.  Charles  R.  Adrian,  Trends  in  State  Constitutions,  Harvard 
Journal  on  Legislation,  311-341  (March  1968);  New  York  Times. 
October  13,  1967;  The  Washington  Post,  May  1,  1968.  Constitu- 
tional revision  has  been  a  continuing  process  in  virtually  every 
state,  with  voters  deciding  on  from  one  to  twenty-five  amend- 
ments at  a  time.  Kentucky  and  Rhode  Island  have  also  in  recent 
years  rejected   entire  revision   "packages." 


*  The  explanations  that  follow  are  primarily  the  work  of 
John  L.  Sanders,  director  of  the  Institute  of  Government,  and 
Joseph  S.  Ferrell,  an  Institute  staff  member,  although  any  errors 
are  the  responsibility   of  the   author. 

3.  Report  of  the  North  Carolina  State  Constitution  Study 
Commission,  Raleigh   1968,  p.  4. 
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the  state  school  system)  by  making  the  Superintend- 
ent the  chief  administrative  officer  of  the  Board,  which 
supervises  and  administers  the  schools.  The  Super- 
intendent is  no  longer  a  voting  member  of  the  Board. 
In  its  consideration  of  the  State  Constitution 
Study  Commission's  proposed  editorial  revision,  the 
General  Assembly  made  few  changes.  Only  one  vote 
was  cast  against  the  bill  in  seven  roll-call  votes. 

Finance  Amendment 
(Session  Laws  1969,  ch.  1200) 

The  most  extensive  substantive  proposal,  fourth 
in  ballot  order,  would  revise  present  limitations  on 
taxing  and  borrowing  by  the  state  and  especially  by 
local  governments.  The  proposed  amendment  was 
drafted  by  the  Local  Government  Study  Commission 
and  endorsed  by  the  State  Constitution  Study  Com- 
mission. The  major  effects  of  the  amendment  would 
be  as  follows: 

1.  The  proposal  would  repeal  the  20-cent  limit  on 
the  rate  of  property  tax  that  a  county  can  levy  for 
general  purposes  (Article  V,  Sec.  6,  in  the  present 
Constitution).  This  rate  limit  applies  only  to  taxes 
levied  for  law  enforcement,  elections,  general  admin- 
istration, jails,  building  maintenance,  and  a  few  other 
activities,  but  many  counties  find  it  increasingly  diffi- 
cult to  meet  public  demand  for  better  services  within 
the  limitation.  Second,  the  complex  accounting  system 
made  necessary  by  the  20-cent  limit  has  had  an  ad- 
verse effect  on  marketing  county  bonds  at  favorable 
interest  rates.  Third,  the  effect  of  the  20-cent  limit 
has  not  been  to  hold  down  countv  tax  rates,  but 
rather  to  encourage  legallv  questionable  efforts  to  get 
around  it.  And  finally,  the  rate  limit,  like  other  aspects 
of  the  present  constitutional  provisions  for  finance, 
stands  as  an  obstacle  to  city-county  consolidation.  By 
repealing  die  20-cent  limit,  the  amendment  proposes 
that  the  General  Assembly  be  able  to  set  countv  tax 
rate  limits  without  constitutional  restriction  in  the 
same  manner  that  city  tax  rate  limits  have  always 
been  set. 

2.  Proposed  Article  V,  Sec.  2(4),  would  authorize 
the  General  Assembly  to  permit  cities  and  counties, 
in  order  to  provide  a  higher  level  of  services  on  less 
than  a  unit-wide  basis,  to  create  special  taxing  dis- 
tricts within  their  territories.  Under  the  present  Con- 
stitution providing  services  on  a  less  than  a  unit-wide 
basis  can  be  done  only  by  establishing  an  independent 
unit  of  government,  by  financing  the  services  with 
taxes  levied  diroughout  the  city  or  county,  or  by  find- 
ing some  source  of  financing  other  than  taxes.  An 
example  of  how  this  audiority  might  be  used  would 
be  the  establishment  of  a  special  fire-protection  dis- 


trict in  which  taxes  would  be  levied  only  in  the  pro- 
tected area. 

Although  the  proposed  amendment  would  also 
apply  to  cities,  it  is  not  so  apparent  what  use  might 
be  made  of  the  authority  by  city  governments. 

Again,  this  proposal  is  important  to  city-county 
consolidation. 

3.  Proposed  Article  V,  Sec.  2(5),  would  delete  the 
century-old  constitutional  requirement  that  voters 
approve  all  local  taxes  and  bonds  except  those  for 
"necessary  expenses."  A  requirement  that  voters  ap- 
prove all  taxes  and  bonds  except  those  "for  purposes 
authorized  by  general  law  uniformly  applicable 
throughout  the  State"  would  replace  the  necessary 
expense   doctrine. 

Under  the  present  necessary  expense  doctrine,  the 
North  Carolina  Supreme  Court,  not  the  General  As- 
sembly, has  been  the  final  arbiter  of  what  the  phrase 
"necessary  expense"  means,  and  the  Court  has  taken 
a  rather  restrictive  view  of  the  matter.  For  example, 
taxes  to  finance  the  operation  of  hospitals,  which  have 
been  declared  by  the  Court  not  to  be  a  necessary 
expense,  have  in  the  past  required  voter  approval. 
The  amendment  would  enable  the  General  Assembly 
—acting  on  a  uniform,  statewide  basis— to  make  the 
final  determination  of  which  local  governmental 
activities  are  so  important  that  taxes  may  be  levied 
to  support  them  without  a  popular  referendum  on 
each  issue. 

4.  Proposed  Article  V,  Sec.  3(1)  and  (3),  would 
redefine  the  term  "debt"  so  that  debts  incurred  by 
state  and  local  governments  would  require  a  vote  of 
the  people  onlv  when  monev  is  borrowed  and  the 
taxing  power  is  pledged  to  repay  the  loan,  or,  in 
other  words,  for  general  obligation  bonds.  This  sec- 
tion is  designed  to  restore  the  meaning  apparently 
intended  when  the  debt  provisions  were  approved  in 
1936.  In  recent  years,  court  decisions  have  so  defined 
"debt"  that  there  is  substantial  doubt  as  to  the  validity 
of  certain  kinds  of  federal  grant  agreements  and  other 
ordinary  contracts  unless  they  are  submitted  to  popu- 
lar vote.  The  amendment  does  not  alter  the  right  of 
the  people  to  vote  on  bonds  and  notes  pledging  the 
faith  and  credit  of  their  local  governments,  but  it 
does  eliminate  any  constitutional  requirement  for 
voter  approval  of  those  varieties  of  debt  that  do  not 
involve  borrowed  money. 

5.  Proposed  Article  V,  Sec.  1,  would  delete  the 
capitation  or  "poll"  tax.  which  has  long  been  errone- 
ously connected  in  many  people's  minds  with  the 
right  to  vote;  the  payment  of  the  poll  tax  has  not 
been  a  requisite  to  voting  for  five  decades. 

Elimination  of  the  poll  tax  (counties  may  levy  $2 
on  every  male  21  to  50  years  old,  cities  $1)  would 


16 


POPULAR  GOVERNMENT 


have  little  effect  on  revenues  collected  by  local  gov- 
ernments. In  fiscal  1967-6S,  some  300  cities  levying 
the  tax  collected  only  8214,361,  the-  100  counties  only 
$1,252,962;  in  each  case  the  sums  represented  less 
than  1  per  cent  of  the  total  revenues  collected  by 
local  government. 

6.  Proposed  Article  V,  Sec.  2(7),  would  enable 
state  and  local  governments  to  contract  with,  and 
appropriate  funds  to,  private  entities  "for  the  accom- 
plishment of  public  purposes  only,"  a  provision  that 
would  conform  to  constitutional  interpretations  of  the 
North  Carolina  Supreme  Court. 

The  proposed  finance  amendment  does  not  alter 
the  present  two-thirds  limitation  on  state  and  local 
governmental  borrowing  nor  the  present  provisions 
with  respect  to  the  classification  and  exemption  of 
property  for  tax  purposes. 

This  proposed  amendment,  simply  because  it  con- 
cerns governmental  finance  in  a  time  of  inflation,  has 
the  potential  to  inspire  the  quiet  sort  of  opposition 
that  lurked  beneath  the  surface  of  public  discussion 
in  Maryland.  But  it  has  the  warm  support  of  the 
League  of  Municipalities  and  the  Association  of 
County  Commissioners. 

State  Government  Consolidation 
(Session  Laws  1969,  ch.  932) 

Governor  Scott  has  shown  the  most  interest  in  the 
amendment  proposal,  second  in  ballot  order,  that 
would  reorganize  state  administrative  agencies  and 
departments.  During  the  1969  legislative  session  the 
proposal  also  received  the  endorsement  of  former 
Governors  Hodges,  Sanford,  and  Moore.  It  was  initi- 
ated by  the  State  Constitutional  Studv  Commission 
and  is  patterned  after  the  Model  State  Constitution. 

The  proposed  amendment  would  ( 1 )  require  the 
General  Assembly  to  reduce  the  number  of  state 
administrative  departments  to  not  more  than  25— 
from  more  than  200  at  present— by  1975,  and  (2) 
authorize  the  Governor  to  reorganize  administrative 
agencies,  subject  to  disapproval  bv  either  house  of 
the  legislature  bv  a  majority  vote  if  the  Governor's 
plan  affected  existing  statutory  agencies.  The  legisla- 
ture would  have  60  days  after  submission  of  the 
Governor's  plan  to  register  its  disapproving  vote.  After 
this  time  the  plan  would  become  law  if  the  legislature 
has  failed  to  act. 

The  basic  framework  for  the  executive  reorgani- 
zation will  be  provided  by  the  Governor's  Reorgani- 
zation Study  Committee,  mandated  by  the  legislature 
and  appointed  by  Governor  Scott  at  the  close  of  the 
1969  session.  Last  April  the  Committee  published  a 
tentative  plan  calling  for  20  "functional"  departments, 
each  with  a  chief  administrative  officer  who  would 


report  to  the  Governor  and  each  encompassing  all  of 
those  agencies  operating  within  a  "functional"  area 
of  state  government.4  The  seven  popularly  elected 
members  of  the  Council  of  State  and  the  Attorney 
General  would,  of  course,  retain  their  offices,  but 
their  departments  would  be  subject  to  the  same  re- 
organization. This  tentative  plan  will  be  the  subject 
of  further  refining  by  the  Governor  and  the  General 
Assembly  and  currently  does  not  deal  with  the  politi- 
cally sensitive  area  of  higher  education.5 

The  fact  that  the  proposal  concerns  already 
organized  departments  and  agencies— and  their  corol- 
lary interest  groups  and  constituencies— raises  the 
possibility  of  organized  (if  quiet)  opposition. 

Special  Sessions 

(Session  Laws  1969,  ch.  1270) 

A  proposed  amendment  to  allow  the  General  As- 
sembly to  convene  itself  in  special  sessions  arises  from 
the  1969  legislative  session  on  the  initiative  of  Sen. 
Herman  A.  Moore  of  Mecklenburg.  This  power  to 
convene  a  special  session  now  rests  solely  with  the 
Governor,  acting  with  the  advice  of  the  Council  of 
State.  Third  in  ballot  order,  the  amendment  calls  for 
a  petition  to  the  presiding  officer  of  each  house,  signed 
by  three-fifths  of  the  members  of  that  house. 

Legislators  greeted  this  proposal  with  an  enthusi- 
asm that  was  lacking  for  three  others  that  would  have 
strengthened  die  office  of  Governor;  all  three  failed 
to  gain  the  necessarv  three-fifths  vote.  These  proposed 
amendments  would  have  ( 1 )  given  North  Carolina's 
governor  the  power  of  veto  (he  is  the  only  governor 
in  the  Union  without  it),  (2)  reduced  the  number  of 
elected  state  executives  from  ten  to  five,  giving  the 
Governor  the  power  to  appoint  four  of  those  who 
would  no  longer  be  elected,  and  (3)  allowed  the 
people  to  elect  the  Governor  and  Lieutenant-Gov- 
ernor to  two  successive  four-vear  terms. 

Literacy  Test  Repeal 
(Session  Laws   1969.  ch.    1004) 

Rep.  Henry  E.  Frve  of  Guilford  originated  another 
amendment  proposal  that  emerged  in  the  1969  session 
of  the  legislature.  This  amendment,  seventh  in  ballot 
order,  would  delete  from  the  Constitution  the  pro- 
vision  that   any   person   wishing   to  register   to   vote 


4.  State  Government  Reorganization  in  North  Carolina, 
Raleigh,   April,   1970. 

5.  A  North  Carolina  Attorney  General's  opinion  dated  Janu- 
ary 28.  1970,  concludes  that  the  purpose  of  the  proposed  amend- 
ment, with  its  language  referring  to  "all  administrative  depart- 
ments, agencies,  and  offices  of  the  State,"  was  "intended  by  the 
General  Assembly  to  include  institutions  of  higher  education 
.  .  .  ."  Such  a  view  has  the  potential  of  opening  a  Pandora's  box 
of  political  and  educational  considerations. 
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must  be  able  to  read  and  write  any  section  of  the 
Constitution  in  English.  The  literacy  requirement, 
dating  from  1900,  was  originally  coupled  with  the 
so-called  "grandfather  clause"  and  was  intended  to 
deny  Negroes  the  vote. 

In  39  North  Carolina  counties,  containing  42  per 
cent  of  the  state's  1960  population,  the  literacy  test 
is  already  prohibited  under  the  federal  Voting  Rights 
Act  of  1965.  (Any  county  in  which  fewer  than  half 
of  its  eligible  Negro  population  voted  in  the  1964 
presidential  election  is  prohibited  from  administering 
the  literacy  test  because,  in  the  view  of  Congress, 
under  such  circumstances  the  literacy  test  represents 
implicit  racial  discrimination.)  Furthermore,  1970 
amendments  to  the  act  prohibit  the  rest  of  the  coun- 
ties, and  other  states  where  literacy  or  similar  tests 
are  used,  from  enforcing  the  requirement.  Neverthe- 
less the  proposal,  sponsored  by  the  first  Negro  to  serve 
in  the  North  Carolina  General  Assemblv  in  this  cen- 
tury, has  substantial  symbolic  value  for  the  state's 
290,000  black  voters  and  might  have  similar  value  to 
many  white  voters  as  well. 

Income  Tax  Amendment 
(Session  Laws  1969,  ch.  872) 

The  proposed  income  tax  amendment  would  delete 
from  the  Constitution  the  present  minimum  state  in- 
come tax  exemptions,  leaving  the  establishment  of 
minimums  to  the  General  Assembly.  This  deletion 
would  have  two  effects.  First,  it  would  enable  the 
General  Assemblv  to  authorize  husbands  and  wives 
to  file  joint  state  income  tax  returns,  as  they  now  may 
do  with  federal  returns.  Second,  it  would  enable  the 
General  Assemblv  to  institute  a  "piggy-back"  system 
by  which  state  income  tax  could  be  calculated  as  a 
percentage  of  federal  income  tax,  relieving  the  tax- 
payer of  the  need  to  make  two  sets  of  calculations. 

Escheats  Amendment 
(Session  Laws  1969,  ch.  827) 

This  amendment  would  distribute  evenly  among 
the  fifteen  state-supported  institutions  of  higher  learn- 
ing the  benefits  of  "escheats,"  which  is  the  property 
acquired  by  the  state  when  the  owner  of  the  property 
dies  without  heirs  or  other  lawful  claimants.  The 
benefits  of  the  escheats,  as  thev  have  been  since  1946. 
would  be  used  to  aid  "worthy  and  needy  students" 
with  scholarships. 


Since  17S9.  the  escheats  have  been  earmarked  for 
The  University  of  North  Carolina.  The  six  campuses 
of  the  Consolidated  University  would  continue  to 
benefit  from  the  approximately  S5.5  million  in  prin- 
cipal accrued  over  the  years  and  from  the  S1S0,000 
in  annual  interest,  as  well  as  from  their  share  of 
future  escheats  beginning  July  1,  1971,  the  effective 
date  of  the  amendment. 

Conclusion 

If  approved,  six  of  the  amendments  have  an  effec- 
tive date  of  July  1,  1971.  The  finance  amendment 
would  take  effect  July  1,  1973,  a  delav  required  by 
the  necessity  of  drafting  implementing  legislation.  If 
the  voters  approve  all  seven  amendments,  the  state 
will  have  a  thoroughly  renovated  and  relatively  un- 
cluttered Constitution.  Future  amendments  will  be 
easier  to  draw  and  explain. 

If  the  past  is  a  guide,  several  of  the  amendment 
proposals  that  did  not  receive  the  approval  of  the 
1969  General  Assembly  will  be  heard  from  again. 
Odier  than  those  mentioned  above,  which  would  have 
strengthened  the  Governor's  office,  the  State  Consti- 
tution Study  Commission  initiated  three  other  unsuc- 
cessful proposals.  One  would  have  required  that  (1) 
all  judges  and  solicitors  be  licensed  to  practice  law 
in  North  Carolina,  (2)  the  General  Assembly  provide 
for  the  mandatory  retirement  for  age  of  justices  and 
judges,  and  (3)  the  General  Assembly  provide  by 
general  law  procedures  for  die  disciplining  and  re- 
moval of  judges.  Anodier  would  have  (1)  allowed 
trial  upon  information  in  noncapital  criminal  cases 
when  the  accused  had  counsel,  and  (2)  allowed 
waiver  of  jury  trial  in  noncapital  cases  when  the  re- 
quest was  made  in  writing  with  die  consent  of  coun- 
sel and  the  trial  judge.  A  third  would  have  lowered 
the  residence  requirement  for  voters  from  one  year 
to  six  months. 

To  presume  that  each  voter  who  goes  to  the  polls 
November  3  will  carefully  consider  each  proposal, 
having  pondered  its  ultimate  ramifications  and  sought 
out  contrasting  views,  and  finally  cast  his  vote  with 
assurance  that  his  choice  is  the  right  one  would  be 
naive.  But  it  is  not  unrealistic,  despite  the  absence  of 
controversy  and  public  discussion  that  has  thus  far 
characterized  the  seven  proposals,  to  hope  that  the 
greatest  possible  number  of  voters  will  seek  a  basic 
understanding  of  the  issues  as  North  Carolina  moves 
toward  its  first  opportunity  in  this  century  to  mod- 
ernize its  basic  charter  of  political  principles. 
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WINSTON-SALEM  POLICE 
DEPARTMENT  GAINS  COUNSEL 


Cleland  Becomes  Police  Legal  Adviser 


Winston-Salem  will  soon  join  a 
small  group  of  cities,  Charlotte 
among  them,  to  institute  an  office 
of  police  adviser. 


The  purpose  of  the  police  legal 
adviser  is  to  provide  immediate, 
sometimes  on-the-spot,  legal  advice 
to  working  police  officers.  The  con- 


cept is  relatively  new,  an  out- 
growth of  the  report  of  President 
Johnson's  Crime  Commission.  Its 
institution  in  Winston-Salem  is  a 
joint  effort  by  the  City  of  Winston- 
Salem  and  the  U.  S.  Department  of 
Justice  through  the  Law  Enforce- 
ment Assistance  Administration 
and  the  Ford  Foundation.  George 
M.  Cleland,  of  the  Institute  of  Gov- 
ernment staff,  will  take  over  the 
legal  adviser's  post  on  October  1. 
He  has  taken  a  year's  leave  of  ab- 
sence from  the  Institute. 

Cleland  is  an  assistant  director 
of  the  Institute  of  Government, 
where  he  has  worked  primarily  in 
the  area  of  the  administration  of 
criminal  justice.  He  is  now  serving 
as  counsel  to  the  Legislative  Com- 
mission on  the  Use  of  Illegal  and 
Harmful  Drugs.  A  native  of  Larch- 
mont,  N.  Y.,  Cleland  joined  the 
Institute  in  1966,  having  come  from 
the  Office  of  Counsel  to  the  State 
University  of  New  York  at  Albany. 
He  took  his  law  degree  at  Tulane 
University  in  New  Orleans  and  his 
undergraduate  education  at  the 
United  States  Naval  Academy  and 
Wake   Forest   University. 

His  wife  is  the  former  Alice 
McDevitt,  born  in  Sylva  and 
brought  up  in  Wake  Forest;  they 
have  f~ur  children. 
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Institute  Staff  Changes 


Fall  brings  both  additions  and  subtractions  to  the 
Institute  of  Government  staff.  The  newcomers  include 
Michael  Crowell,  who  will  be  working  in  the  areas 
of  court  administration  and  law  enforcement.  Brought 
up  in  Mississippi,  he  has  his  undergraduate  degree 
from  the  University  of  North  Carolina  at  Chapel  Hill 
and  his  law  degree  from  Harvard  Law  School  in  1970. 
He  is  co-author,  with  Douglas  R.  Gill,  of  the  revised 
edition  of  Mapping  Out  a  Valid  Search  Warrant. 
which  was  published  during  the  summer. 

Donald  Stephens  of  Durham,  who  has  both  under- 
graduate and  J.D.  (with  honors)  degrees  from  UNC, 
has  joined  the  Institute  as  a  research  associate. 

Mrs.  Brenda  Kinney  is  also  a  research  associate. 
She  comes  from  New  York  State  and  has  bodi  under- 
graduate and  law  degrees  from  Duke  with  a  year  at 
Harvard  Law  School. 

S.  Kenneth  Howard,  who  has  been  on  leave  for 
the  past  year  writing  a  book  on  state  government 
budgeting,  has  returned  to  his  usual  responsibilities 
in  the  area  of  public  finance,  both  at  the  Institute  and 
in  the  Department  of  Political  Science. 

William  S.  Cape,  who  took  over  Howard's  Insti- 
tute duties  during  1969-70,  has  returned  to  his  own 
bailiwick  at  the  University  of  Kansas. 

George  M.  Cleland  will  be  on  a  year's  leave  to 
take  over  the  newly  established  post  of  police  legal 
adviser  in  Winston-Salem.  See  the  story  on  page  18. 


Michael  D.  Crowell. 


New  Books  in  the  Institute  Library 

American  Journal  of  Comparative  Law.   Transnational  Trends  in  Tort  Law.  Ann  Arbor:  University  of  Michi- 
gan Press,   1970. 

Becker,  Howard  S.  Campus  Power  Struggle.  New  York:  Transaction  Books,  1970. 

Bible.  New  English  Standard  Edition  with  Apocnjpha.  New  York:  Oxford  University  Press,  1970. 

Creamer,  J.  Shane.  Law  of  Arrest,  Search  and  Seizure.  Philadelphia:   W.  B.  Saunders  Co.,   1970. 

Crecine,  John  P.  Financing  the  Metropolis.  Public  Policy  in   Urban  Economies.  Beverlv   Hills,   Calif.:    Sage 
Publishers.  1970. 

Dressier,  David.  Practice  and  Theory  of  Probation  and  Parole.  New  York:  Columbia  University  Press,  1969. 

Ecker-Racz,  L.  L.  The  Politics  and  Economics  of  State- Local  Finance.  Englewood  Cliffs,  N  J.:  Prentice-Hall, 
Inc.,   1970. 

Germann,  A.  C.   Introduction   to  Law  Enforcement  and  Criminal  Justice.  Springfield.  111.:  Charles  Thomas, 
1970. 

Hauser,  Philip  M.  The  Population  Dilemma.  Englewood  Cliffs,  N.  J.:  Prentice-Hall,  Inc..  1970. 

Hill  Directory  Company.  Chapel  Hill  City  Directory.  Richmond,  Va.:    Hill  Directory  Co.,   1970. 

Jones,  Bosifcuillet.  The  Health  of  Americans.  Englewood  Cliffs,  N.  J.:   Prentice-Hall,  Inc.,  1970. 
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The  convenience 
foods  people. 


Just  one  branch  of  our  growing  family. 

We  used  to  be  tobacco  people.  And 
only  tobacco  people.  But  that  was  before 
we  diversified. 

We're  still  first  in  tobacco,  of  course. 
But  now  we're  in  other  things,  too. 

Convenience  foods  and  beverages. 
Corn  refining.  Aluminum  pioducts.  Pack- 
aging. And  containerized  shipping. 

With  food  interests  like  Chun  King 
Oriental-style  and  Patio  Mexican-style  pre- 
pared dinners.  My-T-Fine  Pudding.  Col- 
lege Inn.  Vermont  Maid  and  Brer  Rabbit 
syrups.  Hawaiian  Punch.  And  other  well- 


known  brands. 

We  really  like  being  in  the  foods  busi- 
ness. That's  one  reason  why  we  built  a 
multi-million  dollar  Development  Center 
to  work  out  ideas  for  new  products  and  im- 
proved packaging. 

But  that's  what  happens  when  you  di- 
versify. One  thing  always  leads  to  another. 
And  you  keep  growing.  And  growing. 
And  growing. 

Every  man  to  his  ^^  1 1  N 
own  taste  in  food,  but  D«|J  D< 
growth  is  one  dish  every-     J  ni**J  n  1 

body  likes.  R j Reynolds  Industries, Inc 


